PERKINS ». BURLEY. [Carroll,

PerrINs ». BURLEY.

It is ground for setting aside a verdict that counsel for the prevailing
party, in his closing address to the jury, said that if the jury knew
how the plaintiff and his father and brother (who were witnesses for
him) were regarded in the vicinity in which they lived, he would be
willing to submit the case without argument.

TROVER, for a horse. Trial by jury. The plaintiff and his
father and brother testified in reference to important matters of
fact which were in dispute between the parties.

The defendant’s counsel, in his closing argument, said it was
unfortunate that jurors were called upon to decide cases between
parties that were strangers to them, and expressed great regret
that the jury did not live in the vicinity of the plaintiff and his
father and brother, and that they did not know how they are
regarded in the vicinity in which they live, for if they did he
would be willing to submit the case without argument. The
plaintiff’s counsel objected that this was not a proper line of argu-
ment. The defendant’s counsel did not proceed further upon that
point.

Verdict for the defendant, which the plaintiff moves to set aside
and for a new trial because of the foregoing conduct of counsel.

E. A. 4 C. B. Hibbard and S. D. Quarles, for the plaintiff.
J. A. Bdgerly and Beacham 4 Foote, for the defendant.

Broparrt, J. The statement, by the defendant’s counsel in
his argument to the jury, that if they knew how the plaintiff and
his father and brother ‘‘are regarded in the vicinity in which they
live . . . he would be willing to submit the case without
argument,” was, in effect, a declaration that the reputation of the
plaintiff and his witnesses was bad in the vicinity of their homes,
and was known to be such by the counsel himself. This declara-
tion, not being evidence, was plainly without the bounds of legiti-
mate advocacy, and from its character inevitably tended to preju-
dice the plaintiffs’ case, and to deprive him of that fair and impar-
tial trial to which all parties are entitled as of right. When,
therefore, objection was made, counsel was bound to do everything
necessary to be done to rectify his wrong. He was legally and
equitably bound to prevent his statement having any effect upon
the verdiet. This he could not do without explicitly and unquali-
fiedly acknowledging his error, and withdrawing his statement in
a manner that would go as far as any retraction could go to erase
from the minds of the jury the impressions his statements were
calculated to make. . . . It was his duty to request the court
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that they should be instructed that the unsworn statement was
not evidence, and could have no weight in favor of the party
improperly making it. The other party does his duty when he
objects to the wrong inflicted upon him, and docs not allow it to
be understood that he waives his objection. Bullard v. Boston
Muaine Railroad, 64 N. H. 27, 82. But counsel did nothing to
rectify his wrong. He neither retracted his statement nor re-
quested the court to instruct the jury to disregard it, and, so far
as appears, they were not so instructed. The- first exception is
therefore sustained. See, generally, Hilliard v. Beattie, 59 N. I,
4623 Cross v. Grant, 62 N. H. 5 Martin v. State, 63 Miss.
506—8. C., 56 Am. Rep. 812, and note. The remaining exception
need not be considered.

Verdict set aside.

SmrrH, J., did not sit: the others concurred.

STATE v. WELCH.

On the trial of an indictment for the illegal sale of liguor to A, evidence
of sales to B and C within a year before the first day of the term at
which the indictment was found is admissible, as tending to show that
the defendant was engaged in the business of selling liquor.

Evidence that D was found intoxicated on the defendant’s premises
within the same period is admissible for the same purpose.

InprormenT, for the illegal sale of cider to one Hannah J.
Nason, November 20, 1887. Against the defendant’s objection,
the state was permitted to prove sales to one James Cole, in
December, 1887, and to show by one Joseph Cole, that in June,
1887, he drank fermented cider at the defendant’s premises, bought
there by other persons in less quantities than ten gallons at a time;
also, that on one occasion within a year before the first day of the
term at which the indictment was found, a witness bought fer-
mented cider of the defendant in less quantity than ten gallons,
and within the same period had found her brother there intoxi-
cated by cider. The jury were instructed that the evidence
excepted to was competent only so far as it tended to show that
the defendant was guilty of the sale to Mrs. Nason in the fall of
1887.

F. B. Osgood, solicitor, for the state.
John B. Nash, for the defendant.
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