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State v. Marshall.
Slayton v. Same.

of imitation butter unless coloredthe sale pink,A statute prohibiting
in thethe of fraud on the sale ofprevention publichas for its object

within the of the ofpowerand is therefore purview policeprovisions,
the state.

fine, inA under a statute a cannot recover animposingcomplainant,
which, the terms ofbythat of the fine to theportionaction of debt

statute, entitled.he bemay

Indictment,The first case is an 68 of the Lawschapterupon
1885, for made inof an article imitation ofselling oleomargarine,

butter, cream,not from milk or ofand another colorbeingwholly
than pink.

Debt, $50is an ofThe second case action to recover the fine of
article,in the statute for the same halfone forprescribed selling

the use of the county.

for the defendant. The offence isSulloway & Topliff, charged
that of an article of food to used,be sold andsolely selling proper

because, it isas of another color than noalleged, pink, being—there
manufacture, sale,to the unrestricted and use ofsanitary objection

the substance. The statute is not a orquarantine police regulation,
nor is it an act to a nuisance. It is not to the useprevent prevent

food,of or unwholesome nor is it an enactment to fix adangerous
fact,is,standard It inof an to the use ofpurity. attempt prevent

nutritious,wholesome, valuable,a article of foodcheap by subject­
the consumer and his table to ridicule and Theing disgrace. right

of and is asserted in theacquiring, possessing, protecting property
Bill of as a natural It is not established fal­Rights right. by any
lible measured or restrictedany precedent,authority, by by any

The natural is now reinforced the con­arbitrary dogma. right by
stitutional Aldrich v. N.53 H. 400. TheWright, lawguaranty.
will not the of toallow be invaded under therights property guise

health,of a for the of when it is man­police regulation promotion
ifest that such is not the and of theobject purpose regulation.

Cases, 16 Wall. TheSlaughter-House 36-87. of apower legis­
lature to a trade and forbid the use ofsuppress private property

are, fact, unwholesome,is limited to those which in dangerous,
immoral, and noxious to the welfare.necessarily inherently public
This must be born of the must bepower actually public necessity,

addressed to the welfare. It must andbe can beonly public only
to those which clash with thisapplied andthings really necessity

thewelfare, and to extent wherein clash., Theonly they legis­
lature is the sole itwhether will exercise thejudge thepower upon



550 v.STATE MARSHALL. [Hillsborough,

in the But whether ansubject-matterproper given necessity.
enactment is in fact an exercise of this informed with thatpower,

addressed to that to apublic purpose, public necessity, applied
matter within its and is a forrangeactually operation, question
the judicial department.

Wallace,solicitor,R. M. for the state.

Burnham & forBrown, Slayton.

Clark, case,J. The indictment in the actionthe first and of
case, 68,in the 1885,debt second are founded ofLawsupon chapter

“ sell,which that Whoever himself or his shallprovides by agent
sale, sell,for have inor his with intentpossession toexpose any

or made in imitationarticle of butter or as a substitutecompound
butter, cream,for and not made from milk or and thatwholly

is of other color than shall for that he orany pink, every package
sale,or for dollars,sells forfeit and a fine ofexposesthey pay fifty

demurs,.. . .” The defendant the of theraising question
statute,of the and of the form of the ifconstitutionality remedy,

The defendant contends that the has no constitu-any. legislature,
to him totional color an article of food which isauthority compel

substance,wholesome nutritious with aand in a mannerforeign
it to and itthat ridicule in the of thesubjects degrades eyes pub-

lic, him of his onconstitutional to athereby depriving carryright
industriallawful pursuit.

The of a is toact be andconstitutionality legislative presumed,
is not to be helda statute unconstitutional unless and sub-a clear

stantial conflict exist between it and the Rich v.constitution.
Flanders, 39 N. H. 304. The whether isa statute con-question

or not is a ofstitutional question Const.legislative power. Cooley
wise, reasonable,186. it beLim. Whether ored.)(3d expedient,

andis a not a The is asjudicial question.legislative legislature
wisdom,reasonableness,of the of thequestiondeterminingcapable

statute,of a and enactment,and of the for itsexpediency necessity
the courts. The is whetheras the statute conflictsonly inquiry

the constitution.with
2 state,article 5 of of the constitution of the theBy part legis-

“ make, ordain,is authorized to andlature establish all manner of
orders, laws, statutes, ordinances,and reasonablewholesome direc-

tions, instructions,and either with without,or so as thepenalties
be not or constitution,same to this asrepugnant contrary they

for the benefit and welfare of this state and for themay judge gov-
and thereof and of the ofsubjects the same.” Un-erning ordering

der this the of the to the sale ofpowergrant legislature regulate
food, and toarticles of for the oflegislate prevention adulteration,
and fraud in the sale of is Thedeception, provisions, unquestioned.
of laws for theenactment of the from fraud andprotection public

in articles of food in common and use is adeception general legit-
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of state thethe the by legislature.exercise ofimate police power
butter,hour, beef,the of pork,statutesThe requiring' inspection

class, stat-L., this theare of andlard, fish cc.(G. 125-129)and
1883, sale andc. thethe milk ofsale of (Laws 42),utes regulating

cord-wood, fer-bread, commercialfor ofsale hay,offering pressed
L.,tilizers, and thec. 122),and oils preventionilluminating (G.

L., founded the same271), princi-o. areof adulterations upon(G.
fraud.andof fromthe impositionprotection publicple,—the

ofis the legislative authoritywithinlegislation scopeSuch clearly
is, course,of a trespass“Athe constitution. fraudconferred by

whenbeand cananother’s always punishedprivate rights,upon
is, therefore, the statebut to thatIt rational supposecommitted.

the fre-wheninstitute reasonable preventive remedy,everymay
frauds, circumvent-or inof the the difficulty experiencedquency

efficacious.them, other means willis so that no proveing great
Where, therefore, toestablished which givearepolice regulations

forincreased facilities anddetecting preventingpartiesprivate
all consti-fraud, these are free froma lawsas proposition,general

Lim. Power 207.Tiedeman Policetutional objections.”
tois “An actstatute under consideration entitled relatingThe

butter,” it the of imitationthe sale of imitation and saleprohibits
ofThe and intent the statutebutter as beinggenuine. purpose

theof the it is withinthe protection public against imposition,
it. demurrerof to enact Theconstitutional thepower legislature

statute,the of theadmits that is withinoleomargarine prohibition
it, it is or com­not named in and that an articlealthough specially

cream, butter,ofnot milk or in imitationmade fromwhollypound
of the is toas a substitute for butter. The actand design protect

and this is accom­and consumers deception,purchasers against
the for as a substi­article sold or offered saleplished by requiring

color,be of a show that it is nottute for butter to to genuinepink
issale of not Thebutter. The prohi­oleomargarine prohibited.

oris the sale or for sale of article com­bition against anyexposing
it,in imitation or as a substitute for and notmade of butterpound

cream,from milk or of other color than tomade pinkanywholly
food,true Butter is a article ofits character. necessarydesignate

anof almost universal and if article compoundedconsumption;
notfrom which wouldmanycheaper people purchaseingredients,

was,if made so toor use knew what it can be resem­closelythey
butter cannot it fromble that genuineordinary persons distinguish

butter, the to is that the ofsuch theprotectionliability deception
tothose in the article in somerequires dealing way desig­public

within the constitutionalits real character. Itnate being power
the to for the ofof establishlegislature regulations prevention

food,in of it is for thefraud the sale articles of legis­generally
needed thatto determine what are forlature purpose.regulations

asConst. Lim. 168. And it cannot be held mat­(3d ed.)Cooley
it is not the ofter of law that within constitutional limits legisla-
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butter,tive discretion to imitation when sold orrequire exposed
sale,for to be colored a color character,to its realpink designate

and and fraud.thereby prevent deception
The of the statuteprohibition directedbeing against imposition

in or for sale artificialselling but­exposing compounds resembling
flavor,ter in and and liable to be mistakenappearance for genuine

butter, it is no defence that the article sold or for sale isexposed
free from and unwholesome andimpurity ingredients, andhealthy
nutritious as an article of food. The in the exercise oflegislature,

fraud,the for the ofpolice power, purpose preventing prohibitmay
the water,sale of milk mixed with or below apure certainpure
standard, and such isregulation no invasion of constitutional rights.

402;v. Evans,State 64 N. H. Commonwealth v. 132Campbell,
11; Smyth, 100;Mass. State v. 14 R. I. v. 101People Cipperly,
634; West,N. Y. v. 106 N. Y. 293. Similar statutesPeople have

been held inconstitutional other State v.jurisdictions. Addington,
110; Chambers, 69;Mo.77 Butler v. 36 Minn. Powell v. Com­

monwealth, 265;114 Penn. St. N.105 Y. 123.People v. Arensberg,
The demurrer also raises the as theto form of thequestion rem-

“The statute declares thatedy. the offender shall forfeit and pay
dollars,a fine of forand a second and eachfifty offencesubsequent

dollars,a fine of one hundred to be recovered with costs in any
;court of this ofstate andcompetent jurisdiction fine so re-any

covered and shall one half to the and onepaid go halfcomplainant
to the where the offence was committed.” Itcounty aprovides
fine for its violation. “Fines are the sentence ofimposed by a
court of criminal in ajurisdiction, prosecution commenced in-by

information,dictment or or before aupon complaint justice.”
L., 268,e.G. s. 1. In the absence of asany special toprovision

the mode of usethe of the word fineprocedure, determines the
form of the remedy.

211, 4, Statutes,c. s. of the Revised it wasBy thatprovided
statute,“All fines be recoveredimposed by any informa­may by

tion or indictment if no other mode of isrecovery specially pro­
250,1867, L.,vided.” In the revision of s. 1 of e. Gen. Sts. (G.

enacted,268,c. s. was a definition of a fine which1), giving
includes the mode of its and the allthat finesrecovery, provision

statute be recovered information orimposed by any indict­may by
ment if no other mode of is was omit­recovery specially provided,
ted,' as the use of the word fine in a statutebeing unnecessary,
determines the form of the unless otherwiseremedy provided.
Instances are found in the statutes where aby special provision

L., 122, ;fine is inrecoverable an action of debt G. 26)c. s. and
an action of debt or information L.,or indictmentby c.by (G.

158, ; L.,s. and a forfeiture indictment12) c.pecuniary by (G.
4)18; ;272, 146, ins. c. s. but the absence of such special pro­

vision, are debt,forfeitures recovered an ofactionpecuniary by
information, indictment, orand fines complaint.by
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to the form ofis sustained asthe demurrerof debtIn the action
is overruled.to the indictmentdemurrerThethe remedy.

Case discharged.

the others concurred.Smith, J., sit:did not

Kendall v. Hill.

ofto the lessor that he has sold his stockthe lesseeof a storebyNotice
a that the rent bills thereafter be madewith shouldgoods, request

not with-tenancythe is sufficientto terminate thepurchaser,against
of theout the assent lessor.

Clark, This is an action for use and A refereeJ. occupation.
defendant,for the and the facts:found reported followinggenerally

1883,November, the defendant a stock of inIn agoodspurchased
Massachusetts,the inowned andstore by plaintiff Chicopee,

$400the store of the at a rental ofleased aplaintiff by parol,
month,in theat end of each andpaymentspayable monthlyyear,

1, 1884,it himself or his until when hebyoccupied agents May
then in the store to hissold the Mrs. whogoods daughter, Kenyon,

husband,the business with the samecontinued her S. B.agent,
1,until March 1885. The used before andonly signKenyon,

was B.the sale “S. TheKenyon,after defendant re­Agent.”
sale,no the timeceived at of the a of themoney taking mortgage

fixtures sold tostock and secure the of thepayment purchase-­
The action is to recover for the use andmoney. brought occupa­

December, 1884,of the store thetion months of and Jan­during
1885, $24withand a credit of someatFebruary, time.uary paid

never atThe defendant time notified the inany plaintiff writing
his intention to theof nor madequit withpremises, any agreement

lease,for thethe termination of the nor did he deliverplaintiff up
of the store to the 1,the to March 1885.keys plaintiff Theprior

to therent bills were made defendant all the time to Marchduring
1885,1, but the defendant’s former B.S. who wasagent, Kenyon,

store,of thein informed the on or 1,about Junecharge plaintiff,
1884, that the defendant had of his interest indisposed the stock

andto his the to makedaughter, requested the rent billsplaintiff
in future to Mrs. who would him.Kenyon, Afterpay stating

facts, “If,the the concludes as follows:report under the above
facts, the court is of the that the lease hasopinion never been

terminated, then I find that the shouldlegally haveplaintiff judg­
dollars,ment for with interest from the date of theseventy-six writ

costs,and otherwise there should be for thejudgment defendant.”


