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mistake, herwhich, twomutual housesthroughof land uponstrip
valuelesssituate, is forwhichand comparatively exceptare partly

her to inconvenience andorof subject greatlitigation,purposes
not aid in thiswill at­in the buildings, equityremovingexpense

will take toand not jurisdiction giveact of oppression,tempted
her thethan that afforded alternativebyredress otherthe plaintiff

Sanborn,onterm. See v. 45 N. H.made at the trial Was­decree
272, ;H. Bassett v.169; v. 46 N. 275, 276Clark Society, Company,

426, 439, 441, 443.N. H.47
overruled.Exception

Clark, J., the others concurred.did not sit:

Carpenter, a.v. HatchEx’r, &

of theevidence relations ex-of testamentary capacity,On the question
legateea named in his will is admis-between the testator andisting

sible.
interest,their are not in aof admissiblelegatees, againstDeclarations

to notwill,the which areproceeding theyto set asideproceeding
parties.

be the mentalmayof received as to soundnessornon-expertsOpinions
of theunsoundness testator.

making thetestator, will,the months before kneweightthatEvidence
of his admissibleand is on theproperty,the amount character ques-

when the wascapacityof his will executed.testamentarytion

Appeal, from of thethe defendants a decree ofby judge pro-
codicil ofthe and Kendall. The issues aswill Silasbate allowing

that wasinstrument the testator not of soundwere, (1)to each —
induced tomind; that he was execute the instruments(2) by

of the A.influence Mason and of otherundue plaintiff, Carpenter,
andthat the will codicil were executed the testa-(3) bylegatees;

or their contents.knowingtor without reading
14, 1886, and the codicilThe will was executed July September

9,never4, The testator was married. He died1886. September
1886, defendants,The twoof hisat the areeighty.age nephews,

his willheirs at the testator tohis law. the defend-gaveByonly
them,henotes which held oftheants againstpromissory —those

interest, $1,700,with to about and those ofJohn T. amounting,
$1,500. estate,The of hisK. to about remainder amount-Joseph

$3,500, he as To the Firstto about follows: Soci-gaveing Baptist
Nashua, ;$700 the inin to churchBaptist Tyngsborough,ety



574 CARPENTER v. HATCH. [Cheshire,

Mass., ; Davis,$500 to $300;Orlando J. to Davis,E'.George
$400; $200;to Charles W. to LeonCarpenter, S. Carpenter,

;to Diantha$100; Poole,$700 $200;to Susan J.Carpenter, and
executor,the codicil made his theby plaintiff, residuary legatee.

inKendall life Davis,labored for Mial andearly lived in his
at Nashua,andfamily afterwards atTyngsborough, and attended

the churches at son,thoseBaptist E. is theplaces. andGeorge
Orlando J. the of Mial Davis. Fromgrandson, the of 1885spring
until his death Kendall lived in the of L.Emmafamily Carpenter,
the widow of Charles L. was, time,He thisCarpenter. during by

infirmities,reason of his unable to 14,1886,leave the house. July
both and the 4,arm werelegs right 1886,paralyzed. September
the other arm became and he died of chronicparalyzed, paralysis.
Mrs. consisted of Charles andCarpenter’s family W. Leon S. Car-

sons,her minorpenter, Warren and Diantha theCarpenter,
husband,of her Poole,deceasedparents and Susan J. her mother.

Warren and Kendall were cousins. MasonCarpenter A. Carpen-
ter is the husband of Emma L. sister.Carpenter’s

to the defendants’Subject was receivedexception, testimony
that Mial Davis acted as deacon of the church atBaptist Tyngs-

church;was one of the most active members ofborough, the and
Kendall,that when he lived in attended thatTyngsborough,

church, and sat with andDavis his in their and thatfamily pew;
he acted as of Orlando J. Davis after his father’s death.guardian
No letters of or hisrecord of asguardianship, appointment guar-
dian, were produced.

of DianthaDeclarations and Charles W. theirCarpenter, against
interest, defendants,were offered the and excluded.by

1885,testifiedEdnah Hatch that to she and herprior July,
books,husband examined Kendall’s bank stocks,deceased railroad

notes, and that she called off the amounts of the secu-mortgages;
husband,to her who set themrities down on a added thempaper,

was;and told her what the total amount that she notdid addup,
“nor him in mind.”the follow her She was thenup figures,

to state the announced her husband.asked Thefooting by paper
excluded,The evidence was and theis lost defendants excepted.

toEmma L. was to theCarpenter permitted testify, subject
that in her Kendalldefendants’ was of soundexception, opinion

mind in the summer of 1886.
the defendants testifiedA witness called to the execution ofby
November, 1885, and,Kendall in on cross-examination,a will by

had,that “Kendall enumerated his bank-books and the notes he
were,and stated how old and how since hadinterestthey long

on mind.been It made an He of hisimpression mypaid. spoke
relatives, and of the Davis with which he had been con-family

in mindnected. He seemed to have as well as hisanybody prop-
to do it.” codicil writtenand what he wanted with The waserty,

the attendance of the. at-Mason A. whoby Carpenter, procured
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cross in thename, made awitnesses, andKendall’ssignedtesting
The codicilhand.in Kendall’sthe penhaving placedsignature,

in theexecuted mannerKendall, and-waswrittento andreadwas
at hisstated request.

instruct the as fol-tothe court juryThe defendants requested
thetime of executionthat at theno evidence: There islows (1)
the amountof orinformedthe testator wasand codicilof the will
that Mason A.The law presumesof his (2)character property.

Kendall, and the cod-of presumesthe mindcontrolledCarpenter
If Kendall hadcontrol.reason of such (3) alwaysinvalidicil by

his andterms with the Hatch boys, nephews,been on affectionate
statements,falsethroughthemembers of family,the Carpenter

the Hatchthat ininsane delusion boys,in his mind anproduced
him14,1886, were treating badly byand before movingJulyJuly,

nothere was forof and groundafor the guardian,appointment
the considerationdelusion, for ofare propersuch points—these

and undueof testamentary capacitythe on thejury questions
influence.

2,instructions, 1 were notnumbered and given.The foregoing
other as follows:the things,The court instructed amongjury,

Kendall, 14, 1886,thatfind from all the evidence July“If byyou
or fromloss of infirmity,reason of old memory, bodily anyage,

the hecause, to propertyother failed comprehend intelligently
will,itto make of and. thehe wishedthe bydispositionpossessed,

in his it willhe desired toand participate bounty,persons objects
did not sufficientfind that hebe to possess testamentaryyour duty

must be for thethis issue contest-verdict onandcapacity, your
the raisedto theThese remarks questions byants. equally apply

to the codicil.first issue in regard
“ offeredto execute the instrument as hisWas inducedKendall

influence, or art-undue over-persuasion,last will and testament by
L., A.,Masonon the of Emma andful partmisrepresentations

interested in the of the will ?or others makingDiantha Carpenter,
sickness;was. that the testator. . Consider prostrated by

to becondition, andthat he was in a mentally, easily imposedbodily
L.house of Emma the extentthat he at the Carpenter;wasupon;

will;beneficiaries under theare made theto which the Carpenters
execution; the fact that Masonits A.circumstances attending

executor, and a few afterwardnamed as waswas daysCarpenter
of Kendell’sand took andpossession propertyappointed attorney

evidence,matters, with all other are towill,of the proper—these
also,influence. Consider,of unduebe considered on the question

himor of them caused to be-whether the any falselyCarpenters
defendants, treating himthe were inlieve that his badlynephews,

and whether his towardathe of feelingsguardian,appointment
of in-Direct unduethem become proofhad unfriendly.thereby

fromIt be inferred circumstances.fluence is not mayrequired.
in thealso considerAll will answering questionthese matters you
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in the execution of the codicil.was usedundue influencewhether
as to the testator’s andthe evidencealso physicalwill weighYou

14, the fact that thewithaftercondition July togethermental
executor,the andMason A.written Carpenter, onlywas bycodicil

it; also, circumstancesall the evidence andbenefited byperson
ofand before the execution theat the timethe partiessurrounding
toit was beon the whetherquestion procuredascodicil, bearing

influence, fraud, or deceitundue prac-the executor bybyexecuted
otherthe executor orKendall by any person.”bytised upon

the instruc-the court’srefusal toto givedefendants exceptedThe
requested.tions

for theWoodward, B.C. Eddy Vermont), plaintiff.and (ofH.D.

for the defend­Vermont),and Davis Enright (ofWellington,L. &
ants.

Kendall, when he livedthatCarpenter, TheJ. testimony
Davis,Mi'alof which thethe churchattendedin Tyngsborough,

another, deacon,was aofand grandfatherone legateeoffather
and that he acted ashim and his family,withthein pewsatand

for the of show-purposewas competentthefor grandson,guardian
and ato the Davis legatees, affordingrelationstestator’stheing

in them. It was tointerest openofmanifestationhisforreason
to in-the that strangersto legaciesto juryarguedefendantsthe

for the to'mind, and it was plaintiffproperunbalancedandicated
isThere no foundationwere not strangers.the legateesthatshow

Kendall’s asthe evidence touching actingthatthe objectionfor
made to showwas that heNo attemptwas secondary.guardian

not the factwas precluded, byThe plaintiffa guardian.legalwas
infrom that fact heshowinglaw ain guardian,notwashethat

his as aandfor the property guardiancaredof and boychargetook
would.

and W.Diantha Charles Carpenter againstofdeclarationsThe
under the will were incompetent. Theyas legateesinteresttheir

192;1 Pick.Sanger,v.the suit. Atkinstonot partieswere
128,112, The toBumstead, 129. question put99 Mass.v.Shailer

said was theher deceased husbandHatch, whataskingEdnah
call­securities, excluded aswas properlytestator’stheofamount

make his declarationsdecease did notHismere hearsay.foring
the securities and computingofThe act examiningcompetent.

immaterial, was not admissiblehis statementandwasamounttheir
358, 360;Foster, N.v. 32 H.Morrillthe res gestee.ofaas part

Sanders, H.N.58v.Ordway 132.
was ofthat the testatorEmma L. Carpenter,ofThe opinion

Merrill, N. H. 227.56v.admissible.mind, Hardywassound
a ofan wasto questiongive opinionwasshe qualifiedWhether
546;Tucker, N. H.Jones 41 Bundyv.court.trialtheforfact

116.N. H.50Hyde,v.
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testator,show that the when hewill itself was evidence toThe
of hisit, of the amount and characterwas informed prop-executed

1885,November, he wasthat inThe evidence fully cogni-erty.
of his had some ten-the amount and characterzant of property

faculties,and, ahe in of hisif remained possession strongdency,
a few monthsto show that he had the same knowledgetendency,

codicil.when he executed the will andlater
A.of or of fact that MasonThere was no law Carpen­presumption

mind,testator’s and that the codicil was invalidter controlled the
; Getchell,N. H. Bank v.for that reason. State v. 50 510Hodge,

orH. he did or did not control59 N. 281. Whether improperly
a of fact for the determinationinfluence the testator was question
evidence, his relations toof the all the theincludingjury upon

testator, his conduct in to the of the willacts and respect making
codicil, from them. It was sub­aud and the benefit he derives

to with instructions. Lord v. Lord,mitted the 58properjury
7,N. H. 11.
instructions for the defendants in their thirdThe asked by request

shouldwere It not that the court thewas necessary adoptgiven.
defendants’ Other not in thelanguage. exceptions, urgedprecise

not been overlooked.haveargument,
on theJudgment verdict.

Smith, J., did not sit: the others concurred.

SULLIVAN.

v.State Brow.

274, 10,Gen. s.Laws,An c.uponindictment is not sustained by proof
enticed a femaleawaythat the defendant child under the ofage eigh-

for the of illicitteen intercourse with himself.years purpose

Indictment, 274, 10,Laws,Gen. s.c. forupon andwilfully
a female child under the ofawaydeceitfully enticing age eighteen

with the intent and for the ofpurpose prostitution.years,
evidence for theThe tended to show thatgovernment the de-

indictment,fendent enticed the named in the aperson of thegirl
sixteen from her home in inof thisyears, Newport,ago county,

her, wife,cohabited with as hisand underunlawfully assumed
Massachusetts,names, at several in for five or sixplaces days.

The defendant the court to instruct the that ifjury herequested
to obtain the hisintended for own carnalgirlonly enjoyment, the

not amount to her in the law;act did sense of theprostitution that
“ statute,as used in the common,the term meansprostitution,” in-

discriminate, intercourse,illicit notand sexual intercourse confined
to one man.exclusively

39lxiv.VOL.


