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the unreasonableshe has suffered by depositionthefound damages
mill.from theher land plaintiff’ssawdustof upon

theunsatisfiedhas an mortgage against plain­defendantThe
andthe of thepossessionentry againstland. righttiff’s Having

can benohis grantedunder injunction againstmortgage,plaintiff
defendant and histhe land the occupationthe mere byentry upon
But thelumber.and ofmortgagee’sit with a rightof building

case ofis to thehis limited andunder mortgage protectingentry
heof his notAlthoughhimself mortgage security. mayavailing

unlicensedof for an thein an action trespass entry uponbe liable
Stearns, he cannot22 H. av. N. need­312), justifyland (Chellis

and for theof theor destructionless waste property; mortgagee’s
destruction, ordevastation,inacts, permanenta injury,resulting

has ain Morse,or tenantthe possession remedy.mortgagor
Whitcher, 591.Adm'r, v. post

tothe fact of her landhas established injury byThe theplaintiff
theresawdust means ofdepositing bydefendant’s unreasonably

not foron his own land andhis saw-mill ofany purposeoperated
For this she ishis entitledsecurity. injurymortgageprotecting
an willIt is not that beinjunctionto always granteddamages.

nuisance, the has beenof a plaintiff’s rightin case estab-although
when,Sanborn, But45 N. H. 169.v. as inlished. thisWason

continued,defendant, if willthecase, the acts of permanently lay
it forland and usefulthe destroy anywaste plaintiff’s purpose,

be hadlaw can suitsrepeateda at for dam-only byand remedy
mischievous theand defendantcontinuous litigation,with willages

the unreasonablebe restrained injunction. Against depositionby
from the defendant’s mill theher landof sawdust plaintiff isupon

for thewith a decreeentitled to an found.damagesinjunction,

Decree plaintiff.for
Blodgett Carpenter, JJ., sit:did not theand others con-

curred.

Adm’x,Morse, Whitcher.v.

at ofany stageamend the form of his action themay proceed-A party
anrequiresand whether justicetoings prevent injustice, amendment

ordinarily question at theto be determined triala of factis term.
198,Laws, 7, limit,not but was intended toc. s. does enlarge,Gen. the

an administrator auponof an actionbringing bytimo claim not
of limitations.the statuteby generalbarred

thedone to mortgaged premisesa forby mortgagor injuriesCase lies by
not in possession.a mortgagee

toaction wasThe recoverFacts found a referee. for dam-by
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.intestate, the andcausedof the by lodgingland plaintiff’stoage
mill,the defendant’s situatedof sawdust fromthereondeposit

stream, thewhence it was floated downsmall uponaonabove
in The refereedeclaration was assumpsit.The originalland.

amendments, of wasthe form the actioncertain wherebyallowed
case; time of theAt theand defendantto excepted..the.changed

held a and he claimedof the defendant mortgage,complainedinjury
him for that rea-be maintainedcould notaction againstthethat

until more than twonot commenced yearswasactionTheson.
administration; forand the defendant movedoftheafter grant

the ofit barred limitationthe that wason bygrounda nonsuit
L., denied, and the198, The motion wasc. s. 7).statute (G.the

excepted.defendant

for the plaintiff.Shurtleff,Page &

Jordan, Remich and MitchellBingham,AldrichDrew & &&
Batchellor, the defendant.for

of action be amendmentThe formClark, may bychangedJ.
v.to (Stebbinsof the prevent injusticeproceedings,in stageany

; be made after ver­and amendments mayH.Co., 143)N.59Ins.
trial, verdict could not have beenwhen thenewadict, without

made before the trial.if it had beenamendmenttheaffected by
; N. H.343 Buckminster v. 59Perkins, N. H. Wright,59v.Merrill

N. H. 220. Whether requires63 justicev.153; Dudley,Peaslee
of fact to be determined atais questionordinarilyamendmentan

197, Connor,v.63 N. H. Gagnonv. Campton,termtrial (Pagethe
in of theof law the allowanceno errorand appearsN. H. 276),64

referee.thebyamendments
to theher action forcan maintain injurythe plaintiffWhether

upon whetherof her husbandthe death dependsafterestatereal
closed,the administration isand whetherinsolventisthe estate

L., ;c. 198 s. 19 Carterin the case. G.notdo appearwhichfacts
sustained, fur-the action can be aH. 364. IfJackson, N.56v.

thethe facts on whichbe required, statingmayamendmentther
Co.,52Forist v. Androscogginsueto depends.rightplaintiff’s

H. 477.N.
nonsuit, was notbecause the action broughtfor amotionThe

administration, wasoftheafter grantoriginaltwo yearswithin
198,Laws, 7, that ifc. s. anyprovidingGen.denied.properly

at theof the deceasedor in favorexisted againstactionofright
survives, bean actiondeath, and may broughthisoftime

time within twoat yearsadministratorthe anyor againstby
administration, thedoes not limitofgrantthe originalafter

nota claiman administrator uponan action byof bringingtime
wasThe statuteof limitations.statutethe generalbybarred

besuits broughttime within whichthe mayto extendenacted
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barred, to thebe and not limit timewhich would otherwise of
notwhich the statute has run.actions against generalbringing

is no error in thefacts therethe conclusionreported legalUpon
the defendant’s was not executedof the referee that un­mortgage

to does notder sue constitute duress.duress. EvansThreatening
397; Pierce, ;10 N. 494Gale,v. H. Alexander v. H.18 N. Kelley

209;N. v. 61 N. 51.v. H. Jones H.Houghton, The43Noyes,
defendant, of the at the time ofa themortgagee premisesbeing

contends that an action for cannot bealleged injury, damages
maintained him the of thepersonal representativeagainst by
mortgagor.

The of isrelation and andmortgagor mortgagee peculiar, the
decisions the and interest of each are notrightstouching entirely

confusion, however,The arises fromharmonious. the uselargely
of which correct to theare as circum­general expressions, applied

case,thestances of but unless so limitedparticular misleading and
inA is not a sensethe ownerunderstood. ofmortgagee general the

foreclosure, not,estate. Before fact,his interest is inmortgaged
estate; butreal he is entitled to have it treated as such so far as

waste,it to enable him tobe and tomay necessary prevent keep
value,the land in in tofrom diminished orbeing any way receive

and ofthe rents to him the full benefitand hisprofits, give secu­
and remedies for violation of hisappropriaterity, any rights under

Daniels, 274;the Ellison v. 11 N. H. Glass v.mortgage. Ellison,
69; Mendum,9 N. H. Southerin v. 5 N. H. 429. He has the rem­

theedies of an owner for of his lienpurpose enforcing against the
him;or one under but he hasany themmortgagor, claiming for

Mort.,this 1 Jones 702. Thes.purpose only. mortgagee takes
fee;an estate in but the sole of the is topurpose mortgage secure

his debt. He is to be as the estate forregarded having legal the
interests;allof lawful of his but forpurpose otherprotection pur­

is, in held bethe to a mereposes mortgage general, security.
Moore, 55; Chamberlin,Smith 11 N. H.v. Fletcher v. 61 N. H.

438, He478. maintain an action ofmay trespass against the
for down a or other waste of themortgagor taking building prop­

Evans, 54;v. 5 N. H.Pettengill and for anderty. cutting carry­
timber Reed,trees. Sanders v. 12 N. H. 558.ing away But

title,theuntil an under anor assertion ofentry mortgage it in
mode, issome other the as the ownermortgagor regarded of the

land, the v. 13Rigney Lovejoy,notwithstanding mortgage. N. H.
247, Before and251. so as the isentry, long mortgagor allowed
to remain in he is entitled to receive andpossession, toapply his

the of estate,own use income and theprofits mortgaged and to
recover receive to his own forand use damages any doneinjury to
the or estate. He is not toliable thepossession mortgagee for
rent nor for recovered. thedamages Although mortgagee may

ifhave the to take he notdo itright possession, heexercise can­
not claim the If he fit tosees exercise the heprofits. right, there-

40vou. lxiv.
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the to all theentitled to and thatbecomes damagesupon earnings
to thebe done possession.may

the inas the to remainSo long mortgagee permits mortgagor
estate, he is as owner farof the sopossession mortgaged regarded

be for the of his Heas protection security.may necessaryonly
for andremedies thatemploy any appropriate purpose, maymay

buttime enter and take under hisat any possession mortgage;
nohe to take the himuntil chooses rightpossession mortgage gives

in en­act the be disturbed histo do whereby mortgagor mayany
estate, its beof the or value and diminished.earnings mayjoyment

“ his theIf, without under mortgageetaking possession mortgage,
be­means of a dam other landthe land uponflows bymortgaged

him, is not ofsuch an exercise ofto flowing any pos­rightlonging
It is not exercise ofor of ansession ownership. any possession

is the ex­The an incidental result oftheunder injurymortgage.
asannexed to other lands.of his So longercise riparian rights

entitled,to in he isis suffered remain bypossession,the mortgagor
theto theof that possession, damages, notwithstanding per­virtue

thethe is the of a uponcaused holderson who flowing mortgage
671; Wetherell,Mort., v.flowed.” 1 Jones s. Vaughpremises

138; Worster, 412,v. H.Falls 15 N.Mass. Great Company116
444, if, a naturalthe diverts443, So before445. entry, mortgagee

to de­or causes befrom theof water mortgaged premises,stream
theto the land or to cropssubstancethereon any injuriousposited

a.thereon, the affords nomortgage protection againstgrowing
theheand is liable therefor notwithstandingforclaim damages,

mortgage.
Goodwin,29Stearns, 312,22 N. H. and Furbush v.v.Chellis

athe motion for321, the defendant ascited sustainingN. H. by
view, thethis and do notnot in conflict withnonsuit, supportare

Thoseaction cannot be maintained.thethat plaintiff’sposition
a cannot maintainthat trespassdecide mortgagorcases merely

the mort­for ana uponclausum mortgageeagainst entryquare
broken; thethat rightafter condition mortgagee’spremisesgaged

ofis a of thehis chargeunder justificationof mortgageentry
and, the wholean answer toconsequently,and entering,breaking “Bell, Stearns, 312, A22 N. H. 315.J., Chellis v.action.

an­the time sufficientat furnishes aandof possessionentryright
Woods, J., Goodwin, 29 N. H.Furbush v.to action.”swer the

technicalin these eases rest the321, decisions333. The upon
thethe form of action.toobjection

thebe time ofcan maintained. At the inju-actionThe present
the mort-the was not in ofdefendantof possessionries complained

in anthe case entryand nothing appears showingpremises;gaged
with atitle under the orathe of asserting mortgage,for purpose

ofactsforeclosure. Thethe lienof byenforcing mortgagedesign
and for which aredamages soughtwhich the complains,plaintiff

under thebe as arecovered, cannotto be regarded possession
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it,the ofor exercise under andmortgage, legitimate any right
the cannot the character of theconsequently changemortgage

acts, or afford a or todefence the defendant. Thejustification
J.,Parker, Worster,in v.of C. FallsGreatlanguage Company

“445,15 N. H. is to this ofcase. We are thatapplicable opinion
water,the of the lot with means of dama erected else­flowing by

where, itself,be of acannot as under the mort­regarded, possession
title. It is not a exercise of under the mort­gage just any right

act,is aWithout title it tortious and a cannotgage. mortgage
character,its thefor reason stated. Thechange just mortgage

debt,was made to secure a and enableto the creditor to obtain
satisfaction;or not to authorize him to erect a dam else­payment

where, forand flow the land not connectedmortgaged purposes
debt,witli and thethe not authorized nature theofby mortgage.”

case,The form of the action notis to the suc­being open objection
in v.Chellis Stearns and Furbush v.interposed Goodwin.cessfully

character,The sues herin and it isplaintiff representative not
to be assumed that referee inthe included his verdict todamages
the ofafter the set-off dower and Thepremises homestead. plain­
tiff is to the inentitled the oflifetime her hus­damages accruing

limitations;band not barred the statute of ifand theby estate is
closed,insolvent the administration notand she is entitled to judg­

ment on the thereport, declaration andupon amending alleging
the her tofacts which entitle recover the sub­damages accruing

the death of her L., 19;to husband. G.sequent c. 198 s. Forist
Co.,v. 52 N. H.Androscoggin 477.

Case discharged.

Blodgett Carpenter, JJ.,and did not thesit: others con-
curred.

County.v.Canaan Grafton

In a settlementgaining legal under Laws, 81,Gen. c. s. 1, ix, it is
immaterial that the was taxed apauper by wrong name.

Petition, to be reimbursed the sum of for theexpended1184.50
McCormick,of one P. asupport George Saidpoor person. McCor-

mick resided in Canaan from some time in 1872 until his death in
March, 1888, and was taxed for his there in 1878 andpoll 1874

McCormick,under the name of James and from 1879,1875 to
inclusive, under the ofname P. McCormick. HeGeorge allpaid

estate,taxes assessed on his andlegally poll those as-including
sessed McCormick,him the name of Jamesagainst by theduring
above seven trueHis name wasyears. P. McCormick.George


