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so-called the would waive it.question, plaintiff This method of
the force of evidenceincreasing isincompetent illustrated theby

case in v. B. & Railroad, 27,Bullard M.supposed N. H. 35,64
and need be added to the decision case.nothing of Athat judi­
cial means atrial fair trial. The court has no discretionary power

“to a to submit to a trial thatcompel is not Hadparty fair. the
whole case been in theplaintiff’s same theproved un­way (by

error,sworn of his the extendedtestimony counsel), inalthough
morefact over would not have been to araised de­ground, higher

rectified,of The was not the errorgree illegality.” wrong was
not the withdrawn,was not andacknowledged, testimony the

did not obtain instructions from courtplaintiff explicit the to the
to it.jury disregard

The statement of counsel that a Texas hadplaintiff’s jury given
case,$10,000for aa verdict in similar and that another hadjury

verdict of or tena thousandgiven dollars these de-eight against
case,in another wasfendants and the error isincompetent; not

thecured circumstance that this inby was antestimony given
altercation the defendants’ counsel. It is notbegun by improbable
that trial wasthe so unfair on both sides that no verdict for either

be sustained. The is aside,could verdict set not becauseparty the
it introduced beforeevidence hisparty gaining incompetent ad-

did the same nor because he introduced morething, incom-versary
evidence than his butpetent because a materialadversary, ofpart

his evidence was inadmissible and and the trial wasprejudicial,
unfair and illegal.

set aside.Verdict

Blodgett Bingham, JJ.,and did not sit: the others concurred.

v.Benton McIntire.

A adeed is not bydefeated erroneous statement of amanifestly monu-
ment, when the description isremaining sufficientlycertain to locate
the land.

Entry.Writ oe Trial the court. Theby owns aplaintiff
which,of land in Lancaster out of to hispiece village, previous

lot,title,his defendant,a now owned the hadacquiring beenby
deed thewith “A certainbyconveyed description:following piece

thereon,or of land thewith onsituated the east-parcel buildings
side of Main in Lancaster andstreet bounded describederly village,

follows,as viz.: at the north-west corner of theCommencing plot
deeded Jacob E. to the said N. Gr. and run-by Stickney Stickney,
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line of saidthe plotwith northerlyeasterlyning perpendicular
line,tofeet, links Bailey’s northerly21]thence southerly21]

to21]line feetfirst mentionedthewiththence parallelwesterly
theE. todeeded J.corner of said Stickneythe south-east plot by

to at.the bound begunN. G. thencesaid northerlyStickney,
thestands andthe backto the where shopplotconveyMeaning

line, thewiththe first mentioned togetherland it andbetween
of the rear of saidto building.”right way

distances, theas incourses containedandThe description by
theland,of anddeed, is not an plain-intelligible description any

bethe shouldthat oftiff contended that descriptionportion
be had to theresort should “meaningand phraserejected,wholly

stands,” thisback and thatthe shopto where theplotconvey
“ backto the theconstrued mean land coveredshould be byphrase

thatdefendant contendedbo located. Thecouldwhichshop,”
of the bounderroneous begunthere is an descriptionmanifestly

thedeed, the to backin and thatat the descriptionupon applying
atthe of should readlot it is that place beginningshop apparent ”“the corner of thecorner” instead of north-westthe “north-east

deed;isas it in the anddeeded Jacob E. beingStickney,plot by
isof the whichconstrued,so and that part descriptionrejecting

erroneous, athe deed an ofmanifestly intelligible descriptiongives
east the backabout seven feet’further thanof land extendingpiece

deed,ofThe court this construction the andextended. adoptedshop
defendant,the and theordered for excepted.plaintiffjudgment

E. to N.The of land deeded Jacob G.by Stickney Stickneyplot
the toto is in deed of Jacob E. N. G.referred described Stickney

treeas follows: at a tamarack on the“CommencingStickney
in feet14]side of Main street Lancaster northvillage,easterly

corner of F. Smith’s lot which he now occu-from the north-west
links,2 22]rods thence south thethencepies, througheasterly

I,the which E.centre of J. as an officebuilding Stickney, occupy
line, 2to thence west rods21] 22]links Frank Smith’s northerly

road, 21]links on said to the thence north links to the tama-line
aforesaid, to therack tree that and build-placemeaning convey

asthe said N. G. a shoenow store.”ings occupied by Stickney

(W. for theOssian with I. TheHeywood him),Ray plaintiff.
the isof land in twodescription parts, attemptedconveyed —an

bounds,metes and and aparticular description by general descrip­
“finds that the is nottion. The case an in­descriptionparticular

of land.” If thetelligent description any particular description
alone, bethe would void for Butstood deed there isuncertainty.

viz., toa tlie where thedescription, “meaning plotgeneral convey
“stands,” etc., with the ofback etc.shop together way,”right

isThis of the and ascertainable.part description intelligible
“II. The contends that the and obviousplaintiff elementary” to isrule of construction be here the same as laid downapplied



600 BENTON v. McINTIRE. [Coos,

Deeds, 1041,2 onin Devlin s. where it is held that when “the
metes and bounds sois uncertain that itparticular description by

tois ascertain toreference such theimpossible by description par-
ticular of deed,”land the theparcel granted by general description

■will prevail.
Kendall, 241,v. 10 Cush. is inSawyer point. Bigelow,directly

J., 246,on error,ofreason somepage says, theBy unexplained—“
metes and bounds in that of the which topart description applies
the uncertain,demanded are and it ispremises impossiblewholly
to ascertain them the land the deed. It isby precise granted by

case, therefore,anot of two inconsistent in which thedescriptions,
must to the but of an uncertain and im-general yield particular,

which must be anpossible description, controlled by intelligible
a tothough general by reference thedescription, given grantor’s

See, also,title Glee, 276;Peaslee v. 19 N.by partition.” H. Bla
Card, 175; Burnell,v. 2 N. H. v.Bott 11 Mass. 163.

235,III. v. 252, 261,N. H. 262,Wells 47 is an au-Company,
favor,in our thethat cannot bethority fromstarting-point changed

Bartlett,the J.,north-west to the north-east corner. there says,—
“ The for the of Pur-boundsstarting-point ascertaining Sargent’s
chase is Grant,the north-east corner of andDorcas Eastman’s the
authorities are decisive atcited that in this action law italready ’‘cannot be theshown that word north-east was inserted in the”‘deed mistake for north-west.’ This was inby ruling approved

case, 491, 509, 510, 539,the same 48 N. H. 540.
“IV. The defendant’s contention that isthere anmanifestly

erroneous theof bound at in the deed ”—Stick-description begun
to unsound. the wordney Stickney Omitting “perpendicular,”—is ”“is andwhich the south-east in the thirdmeaningless, word

course, is Bla,which an error N.v. 60 H.manifestly (Thompson
the is562), whole well untildescription appliedapparently enough

to the an actual is anby Then it seen to be en-ground survey.
“ stands,”the backdifferent from one where thetirely plot shop

described in the ofnext clause the deed. ofThe unintelligibility
deed,the is not manifest nor thedescription apparent upon reading

and an thebecomesso when is to run out landmadeonly attempt
rule,described. the familiar that monuments shallBy applying

course, viz.,control courses and distances to the third orcall
“ thence with first 21the mentioned line feetwesterly parallel i
to the south-east ofcorner said the itplot,” particular description,

be seen at awill glance, conveys nothing.
below,V. In court Bla,the the case of v. wasThompson supra,

relied an foras the last clause theof de-upon authority rejecting
viz.,in the deed to con-scription Stickney to.Stickney, “meaning

stands,the where the back and the land between itvey plot shop
line,the mentioned withand first of tothe saidtogether right way

We thatsubmit our case is not the rulebuilding.” governed by
there laid down. In Bla the inv. error the deed wasThompson
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on the face of the deed. There the was, “be-apparent description
west,”at the corner of the thencenorth-westerlyginning premises,

“Clark, J.,etc. the error consists in thesays describing place
asof the instead of thebeginning north-westerly north-easterly

ofcorner the lot. To at the corner of a lotbegin north-westerly
lot,runof land and west on a line of the same is an impossibility.

the whole it is manifest that the of be-Taking description, point
lot;is the corner of the and theginning north-easterly rejecting

erroneous,which isword thenorth-westerly, evidently remaining
is certain.” Hence the of the courtdescription sufficiently ruling

Coxeter,below was erroneous. v.Coburn <51N. H. 158.
VI. The of this isexplanation outsideunintelligible description

record,the and immaterial now. When an to reform theattempt
made,deed shall be thewhat intended toparties really convey

will be shown.clearly

Fletcher,Ladd & for the defendant. A at the annexedglance
of the is to andiagram premises of thenecessary understanding

case. If w"etake for a the north-east cornerstarting-point of(B)
the before J. E. toplot N.conveyed by G.Stickney Stickney,

is and Theeverything plain intelligible. arounddescription goes
the B E F C which owned,J. E.plot then and isStickney exactly
what was intended to be conveyed.

If we take for a the north-west cornerstarting-point the(A),
us, first, G,carries to on thedescription north line of the be-plot

fore then across the which theconveyed; plot grantee already
owned, and which was covered his ;shoe to andby thenshop, (H)
comes the of a mathematicalrequirement impossibility, namely,
“thence corner,”feet to the south-eastwesterly etc., is,211 —that

from IT to C—a manifestwesterly is,The resultimpossibility.
that, if we take the literal of deed,the no land islanguage de-
scribed.

If we should with the thirdbegin deed,described inpoint the
is,that the south-east corner of the deeded E.plot J.by Stickney

to N. G. and follow the lines back in theStickney, direc-opposite
tion from that in which are down deed,in theputthey the cleri-
cal mistake of north-west for north-eastwriting becomes manifest,
and the thedescription withoutgoes upon ground Indifficulty.
whatever at,the be looked it isway description thatplainvery
the mistake is a mistake in deed,thesimply writing and such as
does not leave the least doubt as to the exact land the in-parties
tended to and understood was theconvey, deed.conveyed, by

FUa, <562,v. 60 N. II. is in andThompson is apoint, more strik-
no more foring, thealthough cogent, defendantauthority than the

number of other cases where thegreat same doctrine of construc-
tion is for no other reasonapplied, than because its facts were
almost identical inwith those this case.
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EXPLANATION OP DIAGRAM.
ABCD, E. N. Stickneyto G. firstplot by Stickney bythe Jacobconveyed

deed—shoe
C, conveyed Stickney byB E F be 3ST. secondplotthe intended to to G.

case).deed (first deed recited in the
deed,HD, accordingplot byAG GH three the second tolines of conveyed “is,that at the N.description; commencingthe literal of W.”terms the

corner, line, HD, deed,etc., the mustby the of termi-exceptthat the third call
O, D.nate of at cornerat the south-east instead the south-westcomer

M, asby plaintiff,L E F the now understood.plot claimed
D, buildingA at deed.portion byI K old time of firstcovered
D,A present building.L M portion bycovered

Allen, defeated a erroneousJ. A deed is not manifestlyby
monument,statement of a when thecourse or remaining descrip­

the The erroneous state­tion is certain to locate land.sufficiently
ment be the deed will have effect toand accordingmay rejected,

575;Mitchell, N. H.the v. 31Harveyremaining description.
562;Ela, Sturtevant, 2v.v. N. H. Bosworth Cush.60Thompson

392; Loomis, 467.Parks v. 6 Gray
in under which theIn the the deedthe ofdescription premises

title, is error in theclaims there andefendant givingmanifestly
to thebefore samecorner” of the“north-west plot conveyed

of the Fromland described. theas the initial boundarygrantee,
deed, taken in with thein the connection plotgeneral description

this itlocation,to in and its isbefore and referred deedconveyed
and to be liethe described intended conveyedthatplain premises

the first line de-and to that and thatto the east of plot,adjacent
not thecould at “north-westsqribed as running easterly begin

must at the north-eastthe butcorner” of plot, necessarily begin”“ erroneous, the re-the word north-west ascorner. Rejecting
describes and certain tractof the statement a definitepartmaining

bounds, one taken as thatand that must bemetes andof land by
tractto the That includesthe conveyance.intended partiesby
this theand the deedtitle madein upon bythe land controversy,

tois entitleddefendant judgment.
overruled.Txceptions

J.,Clark, thedid not sit: others concurred.


