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be outto atof them to the weighed200 bushels plaintiff,sold
bushels werethe About 100to bushel. weighedpoundsthirty-two

contract; isand it for failure toto theand deliveredout according
that this200 bushels on demand suitremainder of thethedeliver

is brought.
to athe leave amend count inThe court by filinggave plaintiff

thereon the sum forand to take for thejudgment paidassumpsit,
oats, interest, and, amendment,in of suchundelivered with default

defendant;for the to thewhich ex-ordered plaintiffjudgment
cepted.

for theN. Armington, plaintiff.W.

Jordan, the defendant.forDrew &

The hasBlodgett, J. mistaken his Toplaintiff remedy.
a orhe mustsustain trover inprove general thespecial property

oats, to their immediateand a The factsright custody. prove
butof these disproveneither both. show arequisites, breachThey

defendant,the andof contract For thisby else. breachnothing
amenable, and for this Thehe is overruled,isonly. exception

amend,the elects to thereand unless will beplaintiff

Judgment thefor defendant.

CARPENTER, J., did not sit: the others concurred.

Lovering.v.Leavitt

no effectgivenin a can hewords occur statute which consistentWhen
must be asstatute, rejected with-the intent of the theywith plain

out meaning.
three monthsthat made within beforeA statute allproviding payments

shall be void,of creditorsan a debtor for the benefitassignment by
at the timeexistingto on contracts of itspaymentsdoes not apply

enactment.

Hicks,of underAssumpsit, the as Gen.by plaintiff assignee
140,Laws, 1885,of<:. and Laws c. 85.

21, 1885, to the defendant inHicks indebted theOctober being
1885,tonotes$146.50 two madepriorof promissory givensum upon

demand,onto the for that sumnew note defendant andpayablea
horse tooxen and a securea of a ofexecuted itsmortgage yoke
$180,26,1885, for andhe sold the oxenOctober thepaidpayment.

defendant, that amount theendorsed uponto the who note.money
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16, 1886,Afterwards, horse,before he sold theand andJanuary
remainder of and itthe avails the the note tookout of paid up.

16, of1886, he made an his for theassignmentJanuary property
creditors, 14, 1886,and theof his wasFebruary plaintiffbenefit

The action is toof his estate. recoverbroughtassigneeappointed
Hicks to the defendant.bythe money paid

Parsons, theforJ. I. plaintiff.

Johnson, for the defendant.F.T.

“Carpenter, Whenever an to the ofJ. assignment pro­judge
act,made, section 1 of this all attachmentsis as byprovidedbate

such as have been made three monthsvoidbe except previousshall
and all payments, pledges, mortgages, convey­to such assignment,

sales, transfers made within three months next beforeances, and
the of this act and before theand after passagesaid assignment,

next, and also all payments, pledges, mortgages,offirst September
transfers,sales, made,whenever if fraudulent asandconveyances,

void, the recover and holdcreditors, shall be and mayassigneeto
attached, sold, transferred,ormortgaged, conveyed,the property

suchaforesaid, of all liens or claims.” Laws ofdisincumberedas
1885, 85, s. 9.c.

isintent of the statute to make void allunmistakable pay­The
act,etc., made after the of the and withinments, passagepledges,

No effect con­before the debtor’smonths next assignment.three
“be to the words and beforethis intent can thewith givensistent ’

next,” must asand be withoutrejectedof theyfirst September
;Wood, Q. B. 178 v. 3Douglass,v. 7Green Huidekopermeaning.

Commissioners,66; 66 N. Y.1, RochesterMatter WaterCranch of
420-422.414,

and in terms declare voiddoes notstatute expressly pay­The
the time contracts atwithin uponmade specified existingments

enactment, be construed as toand cannotits extendingtime ofthe
isintent of the manifested.such an clearlyunless legislaturethem

tois broad avoidthe paymentsfact that language enoughmereThe
v.the rule. B. M. Railroad Cil­not alterwillcontractson such &

578, doctrine for the of stat­This interpretationH. 579.44 N.ley,
the constitutional of thetowithout authorityis regardutes applied

Dublin,effect. v. 32them a retroactive Colonyto givelegislature
364, ;Lovell, 36 H. 366 Atherton v. Mc­434; v. N.DickinsonN. H.

205, is where such211. Its46 N. H.Questen, application imperative
ofto the statute without a violation thebecannoteffect givenan

of thethe state or United States. Whateverof mayconstitution
the court is bound totheof presumethe legislature,be language

within the limits of the constitution.toit intended keepthat
483; Petition, 139,24 N. H.Winnick,3 H. Kennett’sN.v.Woart

367; Justices, 41Flanders, H.141; 39 N.v.Rich Opinion of
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; Walden,555, 556 : Kent v. 53 N. H. 576 v.N. H. Gray, Rockport
167, 174; Jefts, N. H.N. Chase v. 58 43.54 H.

not to the for ofThe statute denies creditor theonly period
aidmonths next before the debtor’sthree assignment practicalany

debt,to of the thethe law enforce fromof payment —withdraws
of to theall the debtor’sprocessoperation legal property, leaving

but the barren to sue andcreditor obtainrightnothing judgment,—
a ofalso forbids satisfaction the the debtorbut voluntary bydebt

the time. If it were made in termssame appli­during express
contracts, itcable to would be to that extent a viola­preexisting

constitution,tion the of theof federal which declaresprovision
that no shall law the con­state ofpass any impairing obligation

1,Biddle, 84, 85;v.tracts. Green 8 Wheat. Bronson Kin­v.
311;zie, 608;v.1 How. McCracken How. Plant­Hayward, 2

;Bank v. 6 How. 301 v. How.ers’ Howard 24Sharp, Bugbee,
; 10;Calef, 2461 Hawthorne Wall. Van v. 4Quincy,v. Hoffman

; Hart, 646; Whitehead,Wall. v. v.535 White 13 Wall. Walker
314; 3;Wilmington,16 Wall. Railroad 91 S.v. U.King,& c.,

Orleans, 203;Louisiana v. New 102 U. S. Nelson v. St. Martin’s
Parish, 716; v.111 S. FiskU. Police 116 U. S.Jury,Jefferson
131; Lewis,v. 122Seibert U. S. 284.

Judgment thefor defendant.

Smith, J., did not sit: the others concurred.

McIntire, McIntire,v.Ap’t, Ex'x.

A son at theliving time of the execution of his father’s will cannot con-
test the allowance of the onwill the that he is notground named or
referred to in it.

Appeal, from a decree of the ofjudge probate, theallowing
will of Emmons Mclntire. The sona of deceased,theappellant,

made,born before the will was is ornot named referred to in the
will. He makes no to theobjection allowance of the will except
the omission to orname refer to him. The court dismissed the

and theappeal, appellant excepted.

Jordan,Drew & for the plaintiff.

O. and Ladd,Ray W. S. for the defendant.

Bingham, J. orchild ofissue a child ofEvery a deceased tes-
tator not named or will,referred to in his and who is not a devisee

YOL. lxiv. 41


