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land to the mill-site below, to be there used for mill purposes, ex-
cept a single use in a certain time, which by reference is fully
- defined in the reserving clause of the deed. The reference in the
exception to the language in the reservation, stating when and to
what extent the defendant might use the water excepted, made it
a part of the exception; and it has the same effect as if it had
been stated in full in the part of the deed describing the right and
uses conveyed. Such was the intention of the parties, and the
deed conveyed a water-right which the defendant has infringed.
There was no dispute as to the location of the dam described in
the deed. The evidence offered, to prove a different location from
the one described as having been agreed upon prior to the execu-
tion of the deed and not referred to in it, was properly rejected.
Wells v. Company, 47 N. H. 236.
' Judgment for the plainéiff.

CARPENTER, J., did not sit : the others concurred.

[Cheshire, December, 1886.]
COUILLARD %. SEAVER.

PrTIiTiOoN for a new trial. The defendant demurred; the court

sustained the demurrer, and the plaintiff excepted.
H. Blake and D. H. Woodward, for the plaintiff.
H. W. Brigham and Batchelder ¢ Faullener, for the defendant.

SmiTH, J. The original action of trespass, brought by the plain-
tiff, was tried by the court, and judgment was rendered for the
defendant. The following are the facts stated in the petition:
The matter in controversy was a boundary line; before the trial
the parties agreed to try the case on their deeds; and for that rea-
son the plaintiff summoned no witnesses. At the trial the defend-
ant introduced evidence of an agreed boundary. The plaintiff, be-
ing surprised, and not prepared to meet the defendant’s evidence,
moved for a continuance. His motion was denied, and the trial
was postponed until the afternoon of the next day, when his wit-
nesses testified. His counsel had but a short time for examining
his witnesses before calling them to the stand, and is convinced
that one of them did not testify as fully as he should have dome.
By the application of the 50th rule of court, the plaintiff was al-
lowed to introduce rebutting evidence only. These facts do not
show that ¢ justice has not been done through accident, mistalke,
or misfortune, and that a further hearing would be equitable.”
G. L., c. 284, s. 1. 1f justice required that counsel should have
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more time for the examination of witnesses after their arrival and
before the resumption of the trial, a motion for more time should
have been made, according to the usual practice in such cases. I
frequently happens that at the time fixed by an order for begin-
ning or resuming a trial more time is needed for preparation than
was supposed to be necessary when the order was made. The
failure of the plaintiff to make the usual motion is no cause for
reversing the judgment. It is not alleged that the plaintiff’s case
would have been strengthened if more time had been obtained for
a previous examination of his witnesses. It is only said that his
counsel “is convinced ” that one of them ¢ did not testify as fully
as he should have done.” To make this a ground for a new trial
would greatly impair the just value of a verdict. It does not ap-
pear how the plaintiff was affected by the 50th rule. The defence
being an agreed boundary, all the testimony of the plaintiff’s wit-
nesses was rebutting.
FHxceptions overruled.

Ar1eN and CARPENTER, JdJ., did not sit: the others concurred.

[Grafton, December, 1886.]
CHASE ». BARNARD.
IssUE, for the determination of a right of homestead.
BmnaaaM, J. The wife is entitled to a homestead. The legal
question in the case was decided in Nichols v. NVichols, 62 N. H.
which is allirmed.
Arrmn, J., did not sit: the others coneurred.

G. B. French, for the plaintiff.

D. Barnard, for the defendant.

[Hillsborough, June, 1887.]

ABBOTT ». SMITH & Trs, SAWYER & a., cluimants.

Bixgmanm, J. The sum due the defendant for his labor at the
date of the service of the writ was less than twenty dollars.
It does not appear that the claim on which the suit is founded is




