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dors was not a sale of the property to the administrator, nor an
assignment of their interest in it. It was the reception of a debt
due from the deceased, and one which it was the duty of the
administrator to pay if the estate was solvent, and it operated as a
release of the vendor’s elaim upon the property, and confirmed the
title in the plaintiff, to whom it had passed by gift from the con-
ditional vendee. Upon the facts appearing in the case, the plain-
tiff’s title to the property is established. :

Judgment for the plaintiff. -

CARPENTER, J., did not sit: the others concurred.

Procror ». TILTON.

No demand is necessary to mainiain replevin when the defendant has no
right to the possession against the plaintiff.

‘Where the plaintiff in replevin is entitled to possession of the property, a
deputy sheriff of the county of R. may lawfully take it, as the agent of
the plaintiff, in the county of S.

TrOVER, for a horse. Facts found by a referee. The defend-
ant justified the taking, as a deputy sheriff, on a writ of replevin
in favor of C. Ii. Winkley against this plaintiff.

September 25, 1884, Winkley sold the horse by auction to the
plaintiff for $125. The plaintiff paid the price down except
$36.75, and it was agreed that the animal should go into his pos-
session, but should remain the property of Winkley until the
remainder of the price was paid, payment to be made within a
reasonable time. After the lapse of a reasonable time Winkley
demanded payment, but nothing more has ever been paid. Wink-
ley never made demand on Proctor for the return of the horse.
Under a misapprehension as to the location of the line between
the two counties, the defendant, who is a deputy-sheriff of Rock-
ingham county, took the horse within the limits of Strafford county,
and delivered him to Winkley, who has ever since retained posses-
sion of him. Both parties moved for judgment.

Dodge & Caverly, for the plaintift.
A. L. Mellows, for the defendant.

CrArKk, J. The horse was delivered to Proctor upon the agree-
ment that it was to remain the property of Winkley until the sum
of $36.75 should be paid by Proctor to Winkley, and payment
was to be made within a reasonable time. After the lapse of a
reasonable time Winkley repeatedly requested payment of Proc-
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tor, but nothing was paid. By the terms of the contract Proctor
had no title to the horse. He had the possession, with the priv-
ilege of acquiring a title by payment within a reasonable time.
Upon his failure to make such payment in a reasonable time his
right to the possession of the horse terminated, and both the right
of property and the right of possession were in Winkley, and he
had the right to take the horse wherever he could find it. As
Proctor had no right to the possession against Winkley, no de-
mand was necessary. Batley v. Colby, 34 N. H. 29; McFarland
v. Farmer, 42 N. H. 886, 890. The case differs from Davis v.
Emery, 11 N. H. 280, where it was held that a demand and a
reasonable notice to surrender the property or perfect the title
were necessary, because by the terms of the contract the bailee
had an election whether he would buy the property or not. So,
also, in Kimball v. Farnum, 61 N. H., 848, a demand was held
necessary because the time of payment had been extended with
an understanding that the vendee might pay when he could, and
therefore the vendee’s possession was lawful. As Winkley was
entitled to the possession of the horse, and the defendant took it
by his direction and authority, it is immaterial whether the tal-
ing was in the county of Strafford or the county of Rockingham,
or whether the defendant assumed to take it by virtue of a writ of
replevin. Upon the facts in the case no legal process was necessary.

Judgment for the defendant.

ALLEN, J., did not sit: Dor, C. J., absent: the others con-
curred. )

MAaArSTON v. LORD & a.

An advancement is a completed gift; and one who has received in that
way more than his distributive share of the estate would amount to by
law is not required to refund the excess in order to equalize the distri-

bution.

PeTITION FOR PARTITION. The defendants are the widow and
heivs-atlaw of Oliver H. Lord, who died intestate May 13, 1883.
In his lifetime Oliver H. Lord made advancements to three of his
children, and among them was an advancement to the defendant,

- George B. Lord, of $16,500. The real estate was not of sufficient
value so that upon partition of the same the plaintiff would re-
ceive so much as $16,500. The plaintiff at the trial moved that
George B. Lord be required to contribute a portion of said $16,500
advanced to him, in order that the plaintiff may receive her equal
share with the other children. The court denied the motion, and
the plaintiff filed this bill of exceptions.




