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sold,the if theIn an action to recover of defendantprice goods pleads, by-
of suffered him from adamages plain-breach theway recoupment, by by

of as to of hetiff his contract the the can havequality goods, judgment
costs,for thehis exceed amount of theonly though damages plaintiff’s

claim.

Assumpsit, draftstwo drawn the Eldred Com-upon by Milling
interest,the in and theupon accepted defend-pany, plaintiffs by

ant, who to themdeclined at The drafts werematurity. madepay
flour,for the of aeach carload of “Eldred’s soldprice Straight” by

the to the defendant theirplaintiffs W. S. &through agents, King
TheCo. defendant claimed that the'flour delivered was in-of an

for,ferior to that and toclaimed the dam-grade bargained recoup
himsuffered this breach of the contract.ages Asby through

defendant,this the who hadquestion,bearing upon pur-previously
flour,of thechased and also flour manufacturedKing plaintiffs’ by

one for whom alsowas wasHayden, King agent, permitted, against
tothe that the inplaintiffs’ differenceexception, testify be-price

tween second and first wasHayden’s patent Hayden’s patent uni-
barrel,tofrom cents a and the difference informly forty fifty price”“between and Eldred’s first wasEldred’s Straight patent always

made,the same. theWhen in wasbargain question Eldred’s price
“for the first was morecentspatent barrel than forsixty per El-

dred’s Straight.”
Co.,While was for both and theKing Eldredagent Hayden in

1885,the summer and fall of he sent the defendant mail fre-by
written ofstatements the ofquent prices and Eldred’sHayden’s

and,flour of different to thegrades, subject plaintiffs’ exception,
defendant,these statements were in evidence theby asput tending

to show use of the “Best,”wordsKing’s “Straight,” “Fancy
“ Eldred,” &c., to thedesignate next ofStraight,” grade Eldred

flour below his first thatthat waspatent; grade thesubstantially
same as second and thatHayden’s patent, King thisguaranteed

as as second patent.grade good Hayden’s
The defendant read in evidence the ofdeposition Edward P.

Diclcerman,Leavitt, one of the firm of Co.,Leavitt & wholesale
testified,dealers in flour and He that beforegrain. abecoming

that firmmember of he had been an for the ofsale flouragent for
and suchas had sold formany hisyears, agent principals Hayden’s

1885,inand Eldred’s flour and that there was no substantial differ-
“ence between the of secondgrades andHayden’s patent Eldred’s

and that he knew of no ofStraight,” Eldred’sgrade between his
“first and He also statedpatent that hisStraight.” firm bought

“Co.,of 1,000Eldred & as barrelsthrough King agent, of Eldred’s
which included the three carloadsStraight,” to the defend-shipped
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barrels, him.1,000 but not receivedof his Theyas a byant part
in Newof this flour to different parties Hamp-sold a partlarge

ofshire, in settlement to make a discount fiftyand were compelled
barrel, it did not satisfaction. One carloadbecause givecents a

of cents a haveresold, discount barrel.thirtyat a Theywas
to aswarranted the flour beof it on hand. good200 barrels King

made, and that it wouldever givethe Eldred Co. had perfectas
to the standard of thatIt was notsatisfaction. up grade.

in a com-and answers theTo the deposition makinginquiries
“seeond and Eldred’s Straight,”between patentHayden’sparison

loss or discount into the ato those relating deponent’s makingand
flour, theto the flour’s of an inferiorof the andthe sale being grade,

and toand were read considered subjectobjected, theyplaintiffs
exception.

Mitchell, for theBingham plaintiffs.

Streeter, for the defendant.Chase $

suit,Smith, the of thisThe two drafts which areJ. 1. subject
$891.50,to were for 250 barrelsin the givenamounting aggregate

1,000flour, barrels a brand known as “Eldred’sof lot of ofapartof
interest, Co.,in thethe Eldredwhich MillingplaintiffsStraight,”

defendant,sell, business under the name ofto and the doingagreed
barrel,Co., $4.15at to be& to deliveredperBlanchard agreed buy

in the as the defendantConcord or such vicinityat place might
defendant,the butdrafts weredirect. The accepted by pay-

flour,the thatwas refused at thement maturity upon ground
was of inferioruntil afterwhich did not arrive acceptance, quality.

$607.28.the Theafterwards plaintiffsThe defendant paid plain-
$284.22,balance,the and the defendant claimsseek to recovertiffs

his there is due. The factdamagesthat after nothingrecouping
trial,was atof inferior established thetíiat the flour was quality

at $87.50.in that assessedtheand respect Damagesdamages
$322.50, the sum theat additional defendantalso assessedwere

1,000to barrels of flour of theto purchasewas pay qual-compelled
for, customers,to his the risencontracted pricesupply havingity

also,the contract closed: at summarket after was the ofin the
of flourfor on two carloads the defend-supplied$13.50 freight by

flourwho were dissatisfied with which he hadhis customersant to
forwarded thefrom the 250 barrels Theplaintiffs.them bysent
$373.50, $89.28three sums is or more than theof theseaggregate

drafts,the theto be due and claimsbalance claimed defendantupon
sum.for thatjudgment

defendant,be Thecontention cannot sustained. tender-This by
ifas into admitted$607.28the paid court),(treateding plaintiffs

due, the tried or that beana couldthat sum was only questionthat
was, due,not whether so much was butthetried under pleadings
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more due. the canwhether was Under therepleadingsanything
be forno the defendant for costs. isexceptjudgment Recoupment

Smith,of action. In Co. v. 21allowed to Railroadprevent circuity
255, 261, itWall. was held that a is not to forparty required pay

and defective work the for aimperfect price stipulated perfect
structure, but his not thedirectmay recoup damages, exceeding
demand of the In this state it is settled that when aplaintiff.

broken,is sued a contract which has been if he electsparty upon
him,to his in the “hehave considered action mustdamages against

tobe understood as that are not be extendedconceding they beyond
received,the he cannotamount of what has and he afterwards sus­

Turner,tain an for further Britton v. N.action 6 H.damages.”
481, Batchelder,; v. 41495 Horn N. H. 86.

There is no of rescission in case. The hasthis fact notquestion
been The andfound. ofacorrespondence parttelegrams (made
the not show a rescission.do On the show nobcase) theycontrary,

a but a desire the defendant that theonly bywillingness plaintiffs
contract,fulfil the and them to flourto forwardrequestsrepeated

18,of the for. December after considerablebargainedquality
and he the astelegraphing correspondence, telegraphed plaintiffs

follows: “Shall not the drafts till we flourtheacceptedpay get
we Consider flourthe have Thebought. you shipped yours.”

sendrefused to more flour ofplaintiffs thereupon any any quality.
31, when theirDecember wrote to the defendantKing, agent,

the two flour orcarloads of of thedemanding payment acceptances,
it,he did not deliver sold itsome of and thehaving transported

his Itremainder to store-house. is contended the thatplaintiffsby
the defendant could not theretain flour without the con­paying

same,tract for the hebecause had notified them of hisprice refusal
to receive it after discovered from examination and trial itshaving

;actual and hence the sum $37.50that of must be eliminat­quality
ed from the assessed. If there be saidcan to bedamages ques­any
tion as sum,to the defendant’s to this or the sum ofright recoup
$13.50, it,it is to consider for the sum of $322.50 isunnecessary
more named,than the balance due the Thedrafts. sum lastupon

the thesustained defendant forbeing damages by the plaintiffs5
contract,breach of Batchelder,be Horn v. 41 N. H.recouped.may

86; 358;v. Colburn,Flanders N. H.58 Cole v. N.61 H.Putney,
rule,499. As a the measure of the vendee’s isgeneral thedamages

difference between the ofvalue the as would have beengoods they
if true,the as to had been and the valuewarranty actualquality

sale,at the thetime of and losses sus­including gains prevented
tained, and such other as could bedamages reasonably anticipated

the asby to be caused the vendor’s toparties failurelikely by keep
his and could not reasonable care on the ofagreement, theby part
vendee have been 502;avoided. v. N.58 H.Noyes Blodgett,

Dunsmore, 171; Colver,Hurd v. 63 N. H. v. 16 N. Y. 489.Griffin
In this case the $373.50.have been atassessed As thedamages
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make the of1322.50, tbe sums that upone of aggregatesum of
drafts, the de-the due the two$373.50, is than sum uponlarger

for his costs.tois entitledfendant judgment
to,Blanchard, was admitted for2. oftestimony exceptedThe

heof flour whichthat the bargainedthe of gradeshowingpurpose
of thesecond andto patent,” highestfor was “Hayden’sequivalent

“Evidence that Eldred’sto his firstof Eldred next patent.grade
firstbarrel less than “Eldred’sfor centssold persixtyStraight”

“ for to centssoldwhile secondpatent” forty fiftypatent,” Hayden’s
totend showas his “firstless than the known patent,” mightgrade

wasthe as “Eldred’sflour sold to defendant Straight”that the
there was no dif-second ifin to “Hayden’s patent,”inferior quality

IffirstEldred’s and patents.ference in betweenquality Hayden’s
this, immaterial,it wasdid tend to show merelytbe evidence not

to the case.wasand its admission plaintiffs’not prejudicial
theof sent to de-and written statements3. The letters King,

for the sale of theof thethe coursefendant negotiationsduring
admit-for for which weretheytheflour, were purposecompetent

the conferredofted. It was the authoritywithin scopeapparent
as to the or ofto make grade qualityKing representationsupon

sell; it toto and wasthe commissioned competentflour he was
in his letters werebrands namedshow that the different represent-

and tothe same of floured him to be one and equalgradeby
“ on the of the flourassecond bearing qualityHayden’s patent,”
sold.

in in4. was his dealingWhether Leavitt experiencequalified by
to theand to asHayden testifyflour manufactured Eldred byby

fact,ofwas atheir severalof grades questionqualitycomparative
that there was nothe Histo determined at trial. testimonybe ” ““ andbetween Eldred’s Straight Hayden’ssubstantial difference

“no between Eldred’sand that there wassecond gradepatent,”” “ theEldred’s was uponfirst and competentStraight,”patent ”“ orflour known as Eldred’swhat of Straightquestion grade”“ in contract between theintended the parties,Eldred’s Best was
wasthe intended that nextto show thatand as qualitytending

to theSo his as loss madebelow “Eldred’s first testimonypatent.”
“1,000 of as Eldred’son barrels of flour thehimby plaintiffsbought

1,000barrels of thewhich included 375 bargainedandStraight,”
defendant, to the inferiorasto the was competent tending prove

defendant,to well on theof flour sent the as as questionthequality
of damages.

overruled.Exceptions

Allen, J., sit: concurred.did not the others


