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consideration, Batcbelder,Mrs.10, 1885, the aboveuponAugust
to the de-trustee, her half of the homesteada conveyedthrough

fendant.
$900. Theso was conveyanceof the conveyedvalueThe part

faith, bargainin of thetaken in performanceandwas goodgiven
the defendant.furnished Augustthe was byunder which money

&for debts Holtthe againstattached20 the premisesplaintiffs
to and now con-the theyconveyance,Batcbelder priorcontracte4

wasfraudulent and invalid.thethem conveyancetend that as against
tootherwise, is bewas, to have judgmentit areIf they judgment;

the defendant.for

Barnard, for theDaniel plaintiffs.

for the defendant.Sanborn Hardy,

10, 1885,Clark, was made indeed of pursu-J. The August
had onwhich beena fully performedofance previous agreement,

The defendant was a bonathe defendant. pur-ofthe part fide
the was made infound thatfact is conveyance goodThechaser.

consideration, theand with no notice of ex-faith, a valuableupon
of the Such a sale is validof creditors grantor.istence any

against everybody.
theJudgment for defendant.

the others concurred.J., did not sit:Blodgett,

Railroad.v. Concord HorseConcord

“a thatrailroad contained said railroadprovisionof a horseThe charter
in like mannerand aldermen asmayor highwayslaid out thebyshall be

thetrack railroad was laid out andsingle byout.” A mayorare laid
inturn-outs, but with a the record of thealdermen, without provisionany

“ such suita-horse railroad constructcompany mayout that saidlaying
side of said centre line as findthey .may necessaryon eitherturn-outsble

Held,to railroad.”the business be done saidbyofprosecutionin the
turn-out, forcould not construct a although necessarythat the company

convenience,business, for the without apublicand required layingtheir
and aldermen.the mayorout by

Equity, tofor an restrain the defendantsinjunctionBill in
orside track turn-out on Eisk street. Theaconstructingfrom
charter them to con-of the defendants’section gives powerfirst

railroad,struct, maintain, and use a with convenient andsingle
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track, Concord,in over,double from on Main streetpointany
of streets in saidand such the Concord as be nec-along, upon may
accommodation,for to West Concord. The sec-theessary public

“ said railroad shall be laid outond section that theprovides by
inand aldermen of said Concord like manner asmayor highways

12,out,” 1880,are laid etc. the and aldermen laidmayorAugust
railroad,a to the andout provisionssingle-track agreeably require-

charter, bounds, distances,courses,ments of the and and deter-by
“mined that the described should be theline so centre line of said

track;horse railroad and said horse railroad con-company may
turn-outs onstruct such suitable either side said centre line as

infind of the business to bethey necessary the'prosecutionmay
done said railroad.” Theupon corporation constructedthereupon

out,so laidtheir road the line and have ever sinceupon been using
and tlié same. locationSaid Fiskoperating passed street.through

1, 1888, it became in theJune reasonable usenecessary, and
railroad,of the to construct a side track oroperation turn-out on

street,Fisk and the defendants thereupon thebegan constructing
same, without made to thehaving andany application al-mayor

for todermen do so. thepermission Whereupon filed thiscity
bill, and obtained a theinjunctiontemporary defend-restraining

the ofants continuance thisduring litigation.
The construction of a turn-out or side track at the location where

defendantsthe the same wasbegan constructing forrequired the
one,convenience. The location was a reasonable andpublic the

defendants, construction,in with such wereproceeding nodoing
or unreasonableunnecessary damage.

contended,—H. Gr. for theSargent, plaintiffs,
AI. out the and aldermen of sidelaying by mayor tracks or

turn-outs was the charter of therequired defendantby company
before could be constructed.they lawfully

2. There had been no such out of the turn-outlaying on Fisk
street, which the defendants were toproceeding construct when
their were arrested theoperations by temporary injunction.

3. Inasmuch as the and aldermen could notmayor todelegate
the defendant this out,as tocompany public duty whichlaying

them,was the charterplaced the clauseby upon in the outlaying
which to authorize the topurports constructcompany such suitable
turn-outs on either side of the centre line as findthey neces-may

in the of theprosecution business of thesary railroad is of no
force or effect whatever.legal

Smith,Alhin Marlin and Jeremiah for the¿* defendants. If the
location the and aldermenby had beenmayor silent as to the right
of turn-outs,suitable andconstructing necessary such wouldright
nevertheless have existed in the defendant ascorporation a necessary
incident to the ofexpress legislative thegrant toright maintain
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the horse railroad. It is matter of familiar that aknowledge,
horse railroad cannot be andconveniently successfully operated

turn-outs, a railroad of such iswithout as author­especially length
this The to construct turn-outsized charter. necessaryrightby

in the of the to constructis therefore the mainimplied grant right
“ a is also toline. Whoever tacitlygrants thing supposed grant

itself be of no effect.”that without which the would Bro.grant
also, J.,*463; see, C. in Stevenson v.Cushing, 56Wiggin,Max. —

308, 311-313.H.N.
J., theof in a case todicta Agnew,The following relating rights

“sustain this view. Therailroada steam company, general pow­of
run its to andthe to road to locate andof Pittsburgh,er company

established,street, it carries iton Preble withit beingconstruct
maintain switches which are the di­to make and thethe authority

ofthe words this charterof this action. By expressrect subject
of tracks asconferred of as sets areis making manythe power

it isBut if this not sowere expressed,necessary. clearlydeemed
conferred, and thefrom the essentialinferred general powersto be

isthe A to build side tracks essential toof powergrant.purposes
toof the A build a railroad of ause road.and powerthe purpose

or oftrack, the means of the trainswithout passing leavingsingle
cars, or at thethe of of andfor repairs shopstrack shiftingthe

motion,for the cars notinwithout wouldand standing-roomyards,
convenience,toin all that is necessary safety,wantingbe clearly

de­would be vain and This wasand nugatory. pointand utility,
of P. B. Railroad Co.v. Williams andin the case W.termined &

of a(54 Pa. St.103.). The essential powers corpo­citedwife,already
as asbe inferred well (citing authorities).expressed”mayration

325,Co. v. 56 Pa. St.J., C. P. Railroad 335.in Speer,Agnew, &
suitable and turn-outs was ex-necessaryconstructtoThe right

in thethe and aldermen loca-mayor originalbypressly granted
is no to the ofThere sound objectionout. validityortion laying
charter authorized the construction ofThe legislativethis grant.

“ track,” and on theor double conferredsinglewitha railroad
to out the railroad.layaldermen plenary authorityandmayor

to the method of outas laying (exceptspecial provisionThe only “was, that shall determineof notice) theymatterto the givingas
be laid from thethe tracks shall sidewalks.”at whichthe distance

theThe centre line ofbeenhas fully performed.latter dutyThe
most manner. In thus de-in the definitewas locatedtrackmain

the be fromat main track shall laiddistance whichthetermining
board, effect, the atsidewalks, in determined also distancethethe

be from the sidewalks. Whenshall laidturn-out tracksthewhich
“ onturn-outs be constructed eitherthat necessary mayaddthey

line,” mean, mean, that turn-and can onlycentre theyside said
linethe same distance from the centreatbe constructedmayouts

out, thethislocated. Underturn-outs are layingusuallyat which
acannot, the of constructingunder pretencerailroad company
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turn-out, further from theconstruct a side track centreswaying
such abuse of cor-line than turn-outs attemptedusually go. Any

would be restrained.judiciallyporate power
ofbeen the theIt must be taken to have and al-opinion mayor

at suchhad the main track adermen that located distancethey
was room atfrom that there onanythe sidewalks enough point

turn-out,to in withoutthe entire route aput materially interfering
convenience ofwith travel or with the abuttors.privatepublic

effect, ofsuch a location the main linein With as weThey, say,—“
made, there is no where a turn-out can causehave seri-just place

toous We therefore the construct turn-damage. permit company
outs at be thiswhere foundthey may necessary,any points per-

course, tomission of the condition that thesubject impliedbeing,
inaction of is faith.” Thethe taken turn-out iscompany good

line,or thenot a mere incident to main but isonly appendage
an to itsincident which is limited as location thenecessarily by

distinct,location of main is not athe line. It enter-independent
like a branch from the main line to another of theprise, part city.

A must ofturn-out on a horse railroad be the thesubject merest
asIt be used ause. cannot or asdepot, amomentary properly

left Itwhich cars could be can be usedplace upon standing. only
for carthe of one to another.temporary purpose permitting pass

Under 2section of the charter there are tworeally only ques-
aldermen,—tions left for determination the andjudicial mayorby

first, located; second,over what streets the railroad beshould at
what should bedistance from the sidewalks the tracks laid. The
railroad is theauthorized tocorporation expressly by legislature

“construct on the main route a or track.”doublesingle Although
track,the with a mainto it iscompany preferred begin single yet

entitled ofat time to demand the location a second or doubleany
route; and,track on the main as the includes less,thegreater it

is entitled of trackto demand the location a double a ofupon part
the main route/ and notThe aldermen could refuse tomayor lay
out the second when Ifmain track haddemanded. they any judi-

2,cial in the under section it would bematterpower morenothing
than fromat what distance the sidewalks thedetermining second

Now,main track should be to thelocated. according plaintiffs’
“counsel, turn-outs in arelike the one andquestion substantially

to an additional line ofall intents and main tracklegally, purposes,
“for the to extend.” The factdistance which that havethey they

not linebeen extended of the ofthe wholeyet tracklength single
laid makes double track forthem no less a thealready distance

that do extend.” “.....the constitute athey sidings
double line of track so extend offar as thealongside mainthey”; hence,line provisionslaid the counsel theandalready argues,
of section 2 the to mustof charter tracks be heldrelating appli-
cable to such sidings.

correct,this to be itview of seemsthe clearAssuming plaintiffs
VOL. LXV. 4
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that the of a turn-out to be used in con-length (intendedproposed
nection with the main cannot be atrack) materialoriginal single
matter, inasmuch the so isas called “turn-out” a of apartpractically

track, the have todouble and defendants an admitted haveright
the double track located over the entire of thelength(or second)

then, defendants,turn-out,main route. In a the soconstructing
concerned,far is are less than their acknowl-as exercisinglength

theThe of double main track islength (or second)edged right.
with aldermen.mot a matter the and Thediscretionary mayor

defendants can at time have the second track laid out in theany
runs; ifthe track now and the sostreets where defendantssingle

must be out for the entire Tbeelect it laid distance. andmayor
aldermen can determine at what distance from the sidewalksonly

track be located.the second shall
correct, it the atIf views follows that distance whichthese are

from the theshould be laid sidewalks was pointturn-outs onlythe
which could call for determinationout turn-outs judicialin laying

is,ourthe and aldermen. Andhands of positionat the mayor
determinedof was with suffi-distancethat this matter practically

out. Turn-outs arethe usu-definiteness layingcient by original
from theuniform distance main track atat a (andconstructedally

Hence, inwith the main thedeterminingtrack).the same grade
sidewalks,laid from themain track shallthe be.at whichdistance

ateffect, also the distance which theboard, determinedinthe
laid from the sidewalks.shall beturn-out tracks

“that the horse railroadshows expressionentire outThe laying ”” “ turn-outs both used asare wordstheandtrack expression
terminorum, limitation ofa definite widthwhich, constituteviex

track, the out describesThus, to the mainas layingor distance.
track,”horseline, line of said railroad“the centreasa definite

widththe of this mainlimit or describenot in term'sand does
that there isall awas understood by partiesittrack. Obviously

tracks, and the ex-definite, for horse railroaduniform widtha that
a ofis used as track thistrack” signifyingrailroad“horsepression

the tohas had hardihood contendNo one yetdefinite width.usual
main track is invalid fortheout of singleentirethat the laying

of widthterms the of that track onlimitation in expressof awant
centre line.of theeach side

thatthat all understood therefact partiesis theobviousEqually
main track andbetween a adistance singlewidth oris a definite

“turn-out” is here used as de-turn-out; that the expressionand
distanceat this usual definite fromtrack, locateda sidescribing

the main track.
notice ofshould take thethe court judicialthatWe submit

or between thedefinite widthis a usualfact therethat distance
and turn-out.ahorse railroadamain track of

604, 606, court ofDetroit, the111 U. S. supremeIn v.Phillips
of the method ofnotice commontook judicialthe United States
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37,street In Brown v. 91 S.U.constructing pavements. Piper,
43, the court took notice the of ice-­of modejudicial constructing

592,freezers. v.cream In Terhune 99 the court tookU. S.Phillips,
notice of the use of ofa certain kind corner socketsjudicial general

Gallun, 101, 102,for 99,show-cases. In v. 109 S. theKing U.
court took notice of the common method ofjudicial sub-dividing

ofand certain articles In of Petitioncommerce. matterpacking
Trustees, 116, 119,New York92 the court took no­judicial&c.,of

tice that sewers are incident to and found thein streetsgenerally
261,Co., 235,of York In v.New Jackson 47 N. H.Wellscity.

this court took notice of the common method ofjudicial surveying
in New runcourses are to theHampshire (that according magnetic

also,meridian of the siderial meridian). See,instead Wiggins
Co.,A. 347,Co. v. C. R. 5 Mo. 375.Perry App.&

If the thematter of which court is toentitled take no­judicial
tice not thedoes to be within actual of thehappen knowledge

resort to sources of information whichjudges, they any aremay
“deemed of . . .confidence. . it is no thatworthy objection

the court instruction the themselves.may require upon Theypoint
will atmake the for information.”inquiries proper place obtaining

“ed., held,1 Gr. s. a.Ev. 6 The rule1866) has been(Redfield’s
instances,in to embrace information derivedmany informally by

Somerville, J.,from in v.Gordon 74inquiry experts.” Tweedy,
C.,Ala. 232­—­S. 49 Am. 815. the813, If “isRep. unac­judge

fact,”with such he “refer to . . .quainted may any person
Ev.,for inhis satisfaction relation thereto.” art. 59.Steph. Dig.

Lord Phardwicke of anmade eminent as toinquiry conveyancer
the ofexistence an general practicealleged among conveyancers.

1 T.v. R.Willoughby 772.Willoughby,
If, then, the usual method of turn-outs does notconstructing

to be a matter within the actual of thehappen mem-knowledge
court,bers of this the authorities the inforegoing justify judges

information ofobtaining by familiarinquiry competent persons
If, however,with the the court not tosubject. obtainprefer

oath,information save under or if the courtby testimony regard
“the turn-out” as a term of art or scienceexpression which should

be the sworn of thenexplained we ask thatby testimony experts,
the case be remanded for a furthermay temporarily athearing,
which the of be receivedexperts to establishtestimony may our

as to the of thatposition expression.meaning

Bingham, J. If the in this action were theplaintiffs ofowners
land,the afee in the different would bequestion presented. Then

the would be whether the had theinquiry legislature constitu-
tional to on a land-holder thepower impose additional burden of
the defendants’ street consent,railroad without their in the exer-
cise of the of eminent domain. Thisright has notquestion been

state,indecided this and is not free from (Williams v.difficulty
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Kerr, ;Y. but theRailroad, 97, v. 27 N. 188)16 N. Y. People
the Horseof and Concord Rail-the Concordhere are Cityparties

and and its duties androad, itseach powers given,having rights
fixed, which the a cor-the plaintiffslegislature gavebyobligations

existence, of out andit theand dutyimposed upon layingporate
sufficient for the accom-andstreets highways publicmaintaining

theas trustees forheld these easementsThe plaintiffsmodation.
feethe but it had noto the control of legislature;subjectpublic,

relation, asidein this as atitle in the land corporation,privateor
thethe to thefor As legis-their trusteeship public. plaintiffs,from

to thecreate an additionalcould facility expedite publiclature
orto in commonthe bein operatedtravel highwaysplaintiffs’

use,in could make nothose then and legal objec-with theyjointly
into the action of thetion, because were subjectthey legislature

193,H. 206.v. 62 N.Plymouth,this Woosterrespect.
The, then, as the of theare to defendants’meaninginquiries,

thecontrol ofit modified or thecharter, how plaintiffs’changed
streets, weredefendants were whatwhether the theyand doing

the issued.to do when wasauthorized injunctionnot temporary
the a withmade defendantsThe corporation, powerlegislature

maintain,construct, railroad,and use a with a convenient singleto
track, from street in the ofdouble on Main cityany pointor

Concord, over, such of its streets as be nec-and uponalong, might
Concord,accommodation, to West withfor the publicessary.

toside-tracks to other the Thisand of gi;antbranches parts city.
have,towith thecarried itdefendantsthe by implication right

railroad,their such werea of turn-outs as thoughnecessary,as part
10, however,in the thenamed charter. ofnot Sectionspecially

out thethat the railroad be laidshall mayorcharter byprovides
the ofof Concord in like manner asaldermen city highwaysand

out, and that to all the landholderslaid shall noticeare they give
streets or theon the which railroadthroughabutting highways

out,the time and of to suchasshall pass place hearing, layingof
in such of the in Concord asnewspapers they maypublicationby

determine,direct, thefifteen before and shalldays theyhearing,
the track shall be laid Beforedistance from-the sidewalks.the

nothe controlled its streets and andcity,the charter highways,
to tothe construct a on whichhad track carryright specialparty

for ofto the exclusion of the remaindergainprivatepassengers
The entire of wasworked its streetsthe travelling public. part

to Now theall. defendants are thisalike privilege.open given
in otherhowever of the charter that the useappears provisionsIt

on which thethe land defendants’ rails be laid is notof may
exclusive, bebut used the inwhen notmay by travelling public

defendants,use the andactual of that the and aider-the mayor
the to direct themen have motive that shallright power operate

railroad, and to make all such ofthe as to the rateregulations
the mode ofand it as the and conven-using public safetyspeed
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10,1878, 118, 6,4, 5, 14.ience Laws of c. ss. Thisrequire.may
intention to to thenot a special legislative preserveproves only

out,the to the to authorize the■city right lay right operating
to the of thethe rate of moderegulate speed, using, gradepower,

constructed,which it is to be and the to take theat right up
¡streets butwhich the railroad athrough pass, general legisla-may

aldermen,tive to constitute the and as betweenpurpose mayor
owners,the and the or the tri-railroad general public, abutting

bunal to decide and direct in these matters whether arisethey
railroad,from or The word aslegal implication.express grant

2,used in section means the railroad described and inimplied
in itssection 1 all and no is made in sectionparts, exception

2 of the manner of out of the railroad describedlaying any part
1,or in section and a fair construction of the charterimplied

the and aldermen to out the turn-requires mayor necessarylay
outs.

The case,turn-out in on the facts in the bequestion, onemay
that the law would now the to have laid out therightimply by

;and aldermen but it has not beenmayor conceded,done. This is
unless the and aldermen laid it when the- main track wasmayor

inlaid 1880. What did then was not aAugust, they lay-clearly
charter,out to the nor thening was it understood betoaccording

a out. It was not thenlaying known that a turn-out would be
at this and the most that can be claimed was annecessary point;

the and aldermen to theattempt to locateby mayor delegate right
and construct turn-outs as be found whichthey might necessary,

could not do. The isthey madeinjunction perpetual.
.Blodgett Carpenter,and JJ., did not sit: the others con-

curred.
fiase discharged.

HILLSBOROUGH.

Allen, Adm’x, Ap’t, Colburn,v. Ex’r.

law,Heirs at wlio for twenty-three years to claimneglect personal effects
as to the estate ofbelonging decedent,the their laches lose themay by

to assert suchright claim.

Appeal.Probate The isappellant administratrix de lords
Marshall,of Elizabethnon who died intestate in 1862. The appel-

islee executor of the Marshall,will of Almon D. who was the
Elizabeth,husband of and Almondied 15,1885.testate September

was administrator ofappointed his 1863,wife’s estate in February,
and returned an inventory estate to theshowing personal amount

$905.51.■of The records of the court show noprobate further


