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a part of the legacy to Mary in money, and since his death his
administratrix has done the same, but there is now a balance due
her thereon. For the purpose of collecting the amount now due,
and securing future payments, said Mary caused an administrator
to be appointed on the estate of John Johnson, and it is from that
appointment that this appeal is taken.

Marston ¢ Bastman and Thomas Leavitt, for the appellant.
John Hatch, for thesappellee,

SmrrH, J.  In this case there is an unpaid legacy. The person
named as executor never qualified, and there has been no adminis-
tration of the estate. An administrator with the will annexed is
necessary for the payment of the defendant’s legacy. Whether
the legacy is a charge upon land, and what power the administrator
may have to recover the real estate mortgaged by Leavitt or sold
by his administratrix, are questions not necessary to be considered.
The appeal should be dismissed, and the decree of the probate
court affirmed.

Case discharged.

CARPENTER, J., did not sit: the others concurred.

STATE ». HINMAN.

A statute which requires that certain persons, before practising dentistry?
shall procure a license, and exempts others of the same class and profes-
sion, under similar circumstances, cannot be sustained under the consti-
tution of this state or of the United States.

CrArx, J. This is an indictment under ¢. 182, Gen. Laws, for
practising dentistry without a dental degree or license. The
respondent demurred upon the ground that the statute is uncon-
stitutional.

The object of the statute upon which the indictment is founded
is to secure the possession of the requisite skill and learning by
practitioners of medicine, surgery, and dentistry. The possession
of such special qualifications as to knowledge and skill is so essen-
tial to the protection of the lives, health, and comfort of the peo-
ple of the state, that it cannot be doubted that it is within the
power of the legislature to secure it by the enactment of such rea-
sonable conditions as are caleulated to exclude from practice those
unfitted therefor. Hewitt v. Charier, 16 Pick. 3568 ; State v. State
Med. Hz. Board, 32 Minn. 824 ; FHastman v. State, 109 Ind. 278.

Is the statute repugnant to the federal or state constitution in
any of its provisions? It is contended that it is in viclation of
section 2 of article 4 of the constitution of the United States, and
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of section 1 of the 14th amendment to the constitution, because
it discriminates against persons engaged in the same business or
profession, and denies to them the equal protection of the laws;
and that it is in violation of article 2, part first, of the state con-
stitution, which declares that all men have the natural, essential,
and inherent right of acquiring and possessing property, and seek.
ing and obtaining happiness. .

Section 8 of ¢. 132, Gen. Laws, upon which the indictment
is founded, provides that “It shall not be lawful for any person
who" is not duly authorized to practise medicine or surgery to
practise dentistry, unless such person has received a dental degree
from some college, university, or medical school authorized to
confer the same, or shall have obtained a license from the New
Hampshire Dental Society.” Section 6 provides that « Each per-
son receiving a license upon examination shall pay for the use of
the society granting the same the sum of five dollars; upon
diploma, one dollar.” Section 8 declares that « The provisions of
the preceding sections shall not apply to persons who have resided
and practised their profession in the town or city of their present
residence during all the time since Janmary first, eighteen hun-
dred and seventy-five, nor to physicians residing out of the state
when called into the state for consultation with duly licensed
physicians, or to attend upon patients in the regular course of -
business.”

While the power of the legislature to impose restrictions upon
the exercise of certain trades and professions for the protection of
the public is unquestioned, it must be exercised in conformity with
the constitutional requirement that such restrictions must operate
equally upon all persons pursuing the same business or profession
under the same circumstances. The constitutionality of a statute
cannot be sustained which selects particular individuals from a
class or locality, and subjects them to peculiar rules, or imposes
upon them special obligations or burdens from which others in
the same locality or class are exempt. Cool. Const. Lim. 391.
The imposition of special restrictions or burdens, or the granting
of special privileges to persons engaged in the same business under
the same circumstances, is in contravention of the. equal right
" which all can claim in the enforcement of the laws and in the
enjoyment of liberty and the right of acquiring and possessing

roperty.

If the statute had declared that its provisions should not apply
to persons practising their profession in the city of Concord, such
an arbitrary discrimination would be clearly repugnant to the
principle of comstitutional equality. The exemption of all physi-
cians, surgeons, and dentists residing and practising their profes-
sion in Concord from the burden of procuring and paying for a
license, and the subjection of all other persons practising the same
professions elsewhere in the state to the expense of purchasing a
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license, would be a palpable violation of constitutional rights.
The exemption of the statute of persons who have resided and
practised their profession in the town or city of their present resi-
dence during all the time since January 1, 1875, or during all
the time from January 1, 1875, to January 1, 1879, from its
operation, is no less in conflict with constitutional provisions. By
an arbitrary test, having no reference to skill, learning, or fitness
for the practice of the profession, certain persons are exempled
from the payment of a license fee to which others of equal, and
perhaps superior, acquirements and experience are subjected. It
18 a discrimination founded solely upon the accidental circumstance
of residence or of a change of residence, and falls within the prohi-
bition of the constitution. :

The village of Penacook is partly within the limits of the city
of Concord and partly in the town of Boscawen. Suppose that
on January 1, 1875, two persons, neither of whom had received
a dental degree, were residing and practising dentistry in that
part of the village of Penacook within the limits of Concord;
they continued in practice there until January 1, 1878, when
both changed their place of residence, one removing a distance
of six miles to the city of Concord, and the other removing a dis-
tance of a few rods to the Boscawen portion of the village of Pen-
acook, and both have continued the practice of their profession in
their respective places of residence ever since: under the provi-
sions of the statute, the dentist who had removed his residence six
miles is not required to procure a license, while the one who has
removed a distance of & few rods is compelled to submit to an
examination and pay a license fee of five dollars to enable him to
continue the praectice of his profession, because he changed his
residence from Concord to Boscawen. .

The statute also discriminates against citizens of other states.
It does not apply to persons residing and practising their profes-
sion in the same town or city in this state from January 1, 1875,
to January 1, 1879 ; whereas persons who have resided and prac-
tised their profession continuously since January 1, 1875, in the
same town or city in another state ave required, upon removing to
this state, to procure a license to practise their profession.

The constitutional objection to the statute is, that it imposes
the burden of a license fee upon certain persons, and exempts
others of the same class and profession under similar circum-
stances and conditions. Soon Hing v. Crowley, 113 U. S. 708 ;
Yick Wo v. Hopkins, 118 U. S. 856.

Demurrer sustained.

BropenrT and CARPENTER, JJ., did not sit: the others con-
curred.

Calvin Page, for the defendant.

Samuel W. Emery, solicitor, for the state.




