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whether the execution ofthein questioninvolved interlocutory
further On this heshould be questionpostponed.the judgment

warrant,and anotherto anotherno more entitled complaintwas
summons, trial,orarrest, thana plea, appeal, juryformal personal

aof foron a denial his motionwould have been temporary stayhe
the for aIf motion mit­December 11. interlocutoryof mittimus

tribunal, the trial and decisiontriable by judicialtimus was any
in which the motion was made.the Heto jurisdictionbelonged

heard, andto the evidence wasbe competenthad an opportunity
of the firstthe motion. The orderedstay,of validityin support

as the ofis as immaterialthe third of thevalidityon September,
second, of December. If the firston the eleventh wasordered .

state,the or onof the theon either bygrounds suggestedillegal
the or solicitorthe assent of wasthat attorney-generalground

not invalidated thethe was by illegaljudgment delaynecessary,
and beenIf the had madeits enforcement. agreement pleain

that would entitle the tounder misunderstanding respondentany
change plea, remedy by appeal. Thompsonhis not bewouldofa

490,Ela, N. H. 498.58v.
Petition denied.

All concurred.

a.v.Pierce Morse &

of fora contract the conveyance of land will beSpecificperformance
of a whoin favor has not ofplaintiff performeddecreed his thepart

contract, it that his failure causedappearswhen was theby unwarranted
contract,do,the defendantas to whatof he must under the todemands

deed,a that he ishim to and now andentitle able toready perform.

Equity, thatBill in the defendants be toasking required
to the a of certain real estate knownplaintiff conveyanceexecute

House, Lisbon,inthe to a written contractas Glynn according
11,the made Factsbetween 1888. found theparties May by

contract that from.$500The theprovidedcourt. upon receiving
1, 1888,before $500on or and on before Jan-orAugustplaintiff

1, 1889, theand execution and the todelivery byuary plaintiff
defendants, 1,1889,on of his notes for thethe January promissory

each,$500of the was forpurchase-money (which $5,000)balance
one each with interest ofand ayear, annually, mortgagepayable,

same,to secure the the defendants tothe should conveypremises
in Itthe further that-if thequestion.him premises provides

“fails to make such form asin manner andpaymentsplaintiff
then Pierce is once,said to the atvacateabove specified, premises

asforfeit, the amount ofliquidatedand damages, alreadymoney
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was to the forThe insured theplaintiff keep premisespaid.”
Itbenefit of the to their interest. wasdefendants alsoaccording

that the defendants should have the to aagreed purchaselight
in said oflot the hill rear of and thepremises partbuilding upon

same, same,for the sumwith water sufficient for a whichrunning
$250,was at “and said sumafterwards is to be allowed asagreed

for so much on the of said Jan-pricepayment purchase premises,
1, contract1889.” 'The also recited that the haduary plaintiff

“$500 aspaid per receiptalready given.”
This has not been hv eitheragreement performed entirely

but the offers to when certainparty; plaintiff perform, disputes
are settled to and asks the court to theaccording equity, compel

him, then,defendants to the into described it.convey property
The defendants failure to the ondeny any perform agreement
their and thatclaim the refused to make thepart, plaintiff^

those made became forfeited asrequired payments, whereby liqui-
1888,dated 1, the the defendantsAugust plaintiffdamages. paid

$500.
1, 1889, the defendants their demanded ofJanuary by agent

$500the as due on that The denied thatplaintiff plaintiffday.
it, because,$500 was due on that toand refused as heday, pay

claimed, he make $500was to two before he hadonly payments
deed, 2,his and he made the first aboutthat the otherandApril

1, and that thealso for “lotthe on theAugust purchase-money
hill,” $250,which the should be should beparties agreed applied

1, not,on $500the to be made asand thepayment January
claimed,defendants on the ofremainder the afterpurchase price

$500cashthree full of each. Thededucting payments defendants
demanded of interest from 2also to 1 onpayment April January

the whole less oninterest the two frompurchase-money, payments
1,the time of their to and that thepayment January plaintiff

the onshould insurance the House 2from topay Glynn April
1, with which demands the refused toJanuary plaintiff comply;

did,be in the ofbut some time month offer to make theJanuary,
defendants,third claimed the $250 inpayment by by paying

$250and the for the lot hill,on tbe tomoney includeapplying
2interest from on tbe in forthe notes theApril purchase-money

remainder, theand had -means and would have theperformed
had it beenoffer the defendants.accepted by

The defendants claim now that time is of the essence of the
contract, and that the toplaintiff, with theby refusing comply

1, deed,deíéndants’ lost his to arequest and for-January right
thefeited as Theliquidatedmoney paid damages. doesplaintiff

this, insists, so,butnot assent to if it was that the defendants by
same;their conduct thewaived and the court finds the fact that

the defendants did not decline to deed because the time named in
tbe but tbebad for reasonagreement expired, that the contract
was not wfitli in the before named.complied particulars These
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faith,inThe acted and wasinsistedthey upon. plaintiff good
theviews he entertained of contract. Thehonest in the plaintiff

in the last clause of the$500that the namedclaimed agreement
1,the of and thatbe treated asshould making payment August

made, 1,fact,in was made to meet the callthe Augustpayment
$500 to be on or before 1.for paidin the agreement January

16, 1889, ofthe defendants several writsbroughtFebi’uary
to recover of theirthe possession respectiveplaintiffentry against

27,This bill was filedin the 1889.shares premises. February

Aldrich, theF. for plaintiff.

Foster,J. for the0. and L.Ray defendants.

Allen, a contract for theofJ. convey­Specific performance
will, be decreed in theance of land ordinarily, equity, upon ground

contract,the thein for breach of tothat damagescompensation
law, not be an toin a suit atbe recovered may adequate remedy

the land have a andto whom specialthe may peculiarpurchaser,
717;Jur., v. 64 N. H.1 Sto. s. Eckstein Downing,value. Eq.

248, all,is if at not as a matter ofThe decree258. granted, legal
it, but consideration ofthein seeking upon equitablepartyright

of the case and to Powers v.circumstances prevent injustice.the
145; N.Hale, v. 38 400. ThePickering,N. H. H.Pickering25

be free from blame in the matter. Ifrelief mustseekingparty
tohis of the theconditionsparthas not accordinghe performed

contract, must show that his failure toheof the performterms
thaton his and he is now and will­fault part, readywithoutwas

to some material con­has the means Althoughand perform.ing
dition, as, instance, consideration,of or thea all offor partpayment

for,with within the time reliefbeen stipulatednot compliedhas
contract,is not the essence of thebe if time ofnot refusedwill

has not been of laches northeif guilty unreasonablyand plaintiff
in thehis suit. contracts for convey­Ordinarily,bringingdelayed

land, as of the essence of the contracttime is not regardedofance
Lee, cited,v. cases and reliefand 97 Mass. 92),in equity (Barnard

will not in case be refused wheneverthe of time anylapseagainst
and toit would be unreasonablethe circumstances unjustunder

with the conditions within a timea stipulated.insist complianceupon
444,Grordon,v. 49 N. H.ins 462.Ew­

seal,in under theof the andthe contract parties writingBy
to the in to thequestion plain-convey premisesdefendants agreed
$5,000, $500the on orofthe sum upon plaintiff’s payingtiff for

1,1, 1889,$5001888, orand on before Januarybefore August
and,for his immediate in case ofan possession,with agreement

to thethe as vacateto make stipulated, premises-failure payments
of hisamount Onand forfeit already paid. receptionat once any

$500notes of each for the remainderwas tothedeed giveplaintiff
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two, three,one, &c.,in years,the payableof purchase-money,
date, 1889,1, thesecurefrom Januaryinterest annually pay-with

insure the forof the and buildingsa premises,ment mortgageby
to the of their interest.extentthethe benefit of mortgagees
he had with the conditionsthat compliedclaimedThe plaintiff

the of and was entitledinhim to be way payment,performedby
1, notHe had the1889. performedto his deed January literally

before the executionhe had of$500’The whichconditions. paid
be accounted as ofcontract, he claimed should oneand whichthe

be made on or beforeto thestipulatedthe expresslypayments
1889, not, made,could beenoffirst having alreadyJanuary,day

But the wasbe thereafter made. claim nottobe a payment
of time or undue overfor the any advantagemade purpose gaining

defendants, hisnor with intention of'avoidingthe any agreement.
faith, entertained, and there was nowas made in honestlyIt good

thestrict the conditions of con-to a withevade compliancedesign
inas he faithHe with the conditions under-tract. goodcomplied

the time fixed in the contract forthem. After paymentstood
of the defendantsthe and the premises byplaintiff conveyanceby

the asthe between to thehad and partieselapsed, disagreement
arisen, in further thehadterms of negotiations, plaintiffpayment

$500, $250 $250into be made of andto theoffered up moneypay
of ahad as the lot to bewhich been agreed upon price building

defendants,theout the and allowed as aretained of premises by
of on firston the ofthe the premisespurchase price daypayment
notdefendants did insist a rescission of theThe uponJanuary.

and forfeiture of the becausecontract a already paidmoney pay-
within the time butment had not been made insistedstipulated,
$500 in and thethe of the allowance of theupon payment money

of i’emainder of the$250 in reduction the forpurchase-money
beto also insisted thenotes werewhich They upongiven. pay-
the of the fromment of interest and cost insuring buildings April

1.2, oral tothe date of the bargain, January
$500 or the firstThe of on before ofpayment day January,

1889, for aswas in the contract a conditionstipulated precedent
deed; and the in his bill does notto the claimplaintiffreceiving

was the of $500the condition met the before thethat by payment
executed, avers it waswas but that in andcontract thatpaid part,

time,to the whole at the buthe was and waswilling payready
of tliethe unreasonable exactions defendants. Thebyprevented

lot, $250,that ofthe thecontract shouldprovided price building
u for so much on thebe allowed as a ofpayment purchase price

1, 1889.” It was notsaid that itJanuarypremises. expressed
a for much onbe as so the remaindershould ofapplied payment

after several sums of each,$500the theprice deductingpurchase
date,that butto be before as a on thatstipulated paid payment

last forSince the beprovideddate. made onpayment might
the and tothat the had treatday, right legallyplaintiff equitably
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$250the allowed for the land retained $500as a of the thenpart
to be It was not in the contractpaid. that theprovided plaintiff
should and forobtain insurance the for thepay upon buildings
defendants’ benefit and until their deed should besecurity given

him;to and for thetheir claim of the cost of insurancepayment
time, deed,to that as a consideration of theprior cannotdelivering

be maintained. No mention of of interest is madeany payment
in the contract that to be the notes toexcept paid annually upon
be for the from 1,1889.the date ofgiven purchase-money January
The to be made before or on that date were each of’thepayments
sum of $500. for interest theexpresslyHaving provided upon

from the date of the and hav-unpaid, purchase-money conveyance,
made no mention it for the date,of not before thating part paid

it must be understood that none intendedwas to be for thatpaid
brief The claim of the defendants for the ofperiod. payment
interest the before the date fixed for the con-upon purchase price

and as one of the conditions which it was to beveyance, upon
made, is not upheld.

The was from a strict with theplaintiff prevented compliance
conditions of the contract a mistaken and aby interpretation
want of a correct of their effect. There wasunderstanding legal

fraud,no nor wilful violation contract,of of the terms of theairy
nor intention to or Thepostpone performance delay payment.

wilful, one,mistake was not but an honest and of a kind against
the of which will 1consequences relief. Pom.equity give Eq.
Juris., 451,455.ss. The defendants did not insist a forfeitureupon
because of the failure to theplaintiff’s perform namedupon day

contract,in the nor so,notice of an' intention to dogive but were
to execute the and deliver the deed atready a laterconveyance

if the would then with theirday plaintiff demands,comply many
of which were unwarranted the contract. The inby plaintiff

offered,faith and was and and hadgood ready the meanswilling
to all that was incumbent himon theperform, terms of theby

It does not that there has beenagreement. appear increaseany
in the value of the nor want of inproperty, diligence seeking
relief. theUnder circumstances of the case a forfeiture of all the

has would be and he isplaintiff entitledpaid inequitable, to a
decree for specific performance.

entered, that,A decree will be theupon to theplaintiff’s paying
defendants, into court foroi; thebringing the sum ofpurpose,

1889,$250 with interest from 1, and the defendants’January
of time,the since thatexpense insuring buildings shall con-they

to the deed thevey plaintiff inby warranty describedpremises
bill, hill;the the lot on the and atomitting the samebuilding

time the shall make and deliver to theplaintiff defendants his
$500several notes of each allpromissory (in to$3,500), payable

one, two,the order of the indefendants and three and soyears,
on, 1,from 1889, with interestrespectively, January annually
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date,from that with a of the saidmortgage premises securing
notes, and shall secure reliable insurance the madeupon buildings,

to the to the extent of their interest as addi-payable mortgagees
tional The farther of the defendants’ suitssecurity. prosecution
for the land is enjoined.recovering

Decree accordingly.

J.,Bingham, did not sit: the others concurred.

Company.Streeter v. Connecticut River Lumber

No lies to the refusal of court theexception the at trial term to hear evi-
dence as to whether the amount in $100,exceeds and was socontroversy

instated the writ for the sole ofpurpose the defendant ofdepriving his
to thehave cause tried the courtright or a referee.by by

Motion, defendants,the that the cause be tried the courtby by
referee,or a on the that the value in does notby ground controversy
$100,exceed concerned,and the title to real estate is not alleging

that the fixed the ad damnum and at a sumplaintiff specification
$100 for the sole ofexceeding them of theirpurpose depriving

to have the cause tried theright court or a referee.by by They
further moved that the court determine the offoregoing questions
fact evidence to be motion,The courtupon denied theproduced.
and declined to consider the of fact therein.questions alleged

Smith Sloan forVermont), the(of plaintiff.

Remich,Drew -Jordan and Aldrich for the defendants.

”“Smith, IfJ. the value in in this suit exceedscontroversy
dollars,one hundred the defendant’s motion was denied.rightly

Bill of art. 20. The declaration andRights, showspecification a
claim one hundred dollars in amount. Ifexceeding the whole

not,claim is not in the defendants havecontroversy, a con-by filing
fession or some other form of limited theby pleading, controversy
to so much of the claim isas in Thereally dispute. pleadings
show a claim the of $100,more thanby and aplaintiff denial by
the defendants of the whole claim.

For the of the removal ofpurposes causes to the federal court”“the value of the inmatter is determineddispute referenceby
to the amount claimed in the declaration,writ and thealthough

of the claim besubject-matter of ormay incapable beproof, may
in well Martin,founded.part Kanouse v.only 208;15 How.


