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involved in the interlocutory question whether the execution of
the judgment should be further postponed. On this question he
was no more entitled to another complaint and warrant, another
arrest, a formal summons, personal plea, appeal, or jury trial, than
he would have been on a denial of his motion for a temporary stay
of mittimus December 11. If the interlocutory motion for a mit-
timus was triable by any judicial tribunal, the trial and decision
belonged to the jurisdiction in which the motion was made. He
bad an opportunity to be heard, and the evidence was competent
in support of the motion. The validity of the first stay, ordered
on the third of September, is as immaterial as the validity of the
second, ordered on the eleventh of December.  If the first was
illegal on either of the grounds suggested by the state, or on the
ground that the assent of the attorney-general or solicitor was
necessary, the judgment was not invalidated by the illegal delay
in its enforcement. If the agreement and plea had been made
under any misunderstanding that would entitle the respondent to
a change of plea, his remedy would not be by appeal. Zhompson
v. Bla, 58 N. H. 490, 493.
. Petition denied.
All concurred.

PiercE v. MORSE & a.

Specific performance of a contract for the conveyance of land will be
decreed in favor of a plaintiff who has not performed his part of the
contract, when it appears that his failure was caused by the unwarranted
demands of the defendant as to what he must do, under the contract, to
entitle him to a deed, and that he is now ready and able to perform.

Brnr 1xv EQuiry, asking that the defendants be required to
execute to the plaintiff a conveyance of certain real estate known
as the Glynn House, in Lisbon, according to a written contract
between the parties made May 11, 1888. Facts found by the
court. The contract proyided that upon receiving $500 from the
plaintiff on or before August 1, 1888, and $500 on or before Jan-
uary 1, 1889, and the execution and delivery by the plaintiff to
the defendants, on January 1, 1889, of his promissory notes for the
balance of the purchase-money (which was $5,000) for $500 each,
payable, one each year, with interest annually, and a mortgage of
the premises to secure the same, the defendants should convey to
him the premises in question. It further provides that-if the
plaintiff ““fails to make such payments in manner and form as
above specified, then said Pierce is to vacate the premises at once,
and forfeit, as liquidated damages, the amount of money already
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paid.” The plaintiff was to keep the premises insured for the
benefit of the defendants according to their interest. It was also
agreed that the defendants should have the right to purchase a
building lot upon the hill in rear of said premises and part of the
same, with running water sufficient for the same, for a sum which
was afterwards agreed at $250, “and said sum is to be allowed as
payment for so much on the purchase price of said premises, Jan-
uary 1, 1889.” The contract also recited that the plaintiff had
already paid $500 “as per receipt given.”

This agreement has not been performed entirely by either
party; but the plaintilf offers to perform, when certain disputes
are settled according to equity, and asks the court to compel the
defendants to convey to him, then, the property described in it.
The defendants deny any failare to perform the agreement on
their part, and claim that the plaintifff refused to make the
required payments, whereby those made became forfeited as liqui-
dated damages. August 1, 1888, the plaintiff paid the defendants
$500,

January 1, 1889, the defendants by their agent demanded of
the plaintiff $500 as due on that day. The plaintiff denied that
$500 was due on that day, and refused to pay it, because, as he
claimed, he was to make only two $500 payments before he had
bis deed, and that he made the first about April 2, and the other
August 1, and also that the purchase-money for the “lot on the
hill,” which the parties agreed should be $250, should be applied
on the $500 payment to be made January 1, and not, as the
defendants claimed, on the remainder of the puvchase price after
deducting three full cash paymeuts of $500 each. The defendants
also demanded payment of interest from April 2 to January 1 on
the whole purchase-money, less interest on the two payments from
the time of their payment to January 1, and that the plaintiff
should pay the insnrance on the Glynn IHouse from April 2 to
January 1, with which demands the plaintiff refused to comply;
but he did, some time in the month of January, offer to make the
third payment claimed by the defendants, by paying $250 in
money and applying the 8250 for the lot on the hill, to include
interest from April 2 on the purchase-money in the notes for the
remainder, and had the means and would have performed the
offer had it been accepted by the defendants.

The defendants claim now that time is of the essence of the
contract, and that the plaintiff, by vefusing to comply with the
deféndants’ request January 1, lost his right to a deed, and for-
feited the money paid as liquidated damages. The plaintiff does
not assent to this, but insists, if it was so, that the defendants by
their conduct waived the same; and the court finds the fact that
the defendants did not decline to deed because the time named in
the agreement had expired, but for the reason that the coutract
was not complied with in the particulars before named. These
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they insisted upon. The plaintiff acted in good faith, and was
honest in the views he entertained of the contract. The plaintiff
claimed that the $500 named in the last clause of the agreement
should be treated as making the payment of August 1, and that
the payment made, in fact, August 1, was made to meet the call
in the agreement for $500 to be paid on or before January 1.
February 16, 1889, the defendants brought several writs of
entry against the plaintiff to recover possession of their respective
shares in the premises. This bill was filed February 27, 1889.

E. Aldrich, for the plaintiff.
0. Ray and J. L. Foster, for the defendants.

A1LEN, J. Specific performance of a contract for the convey-
ance of land will, ordinarily, be decreed in equity, upon the ground
that compensation in damages for the breach of the contract, to
be recovered in a suit at law, may not be an adequate remedy to
the purchaser, to whom the land may have a peculiar and special
value. 1 Sto. Eq. Jur, s. T17; Hekstein v. Douwning, 64 N. H.
248, 2568. The decree is granted, if at all, not as a matter of legal
right in the party seeking it, but upon equitable consideration of
the circumstances of the case and to prevent injustice. Powers v.
Huale, 256 N. H. 145; Pickering v. Pickering, 88 N. H. 400. The
party seeking relief must be free from blame in the matter. If
he has not performed his part of the conditions according to the
terms of the contract, he must show that his failure to perform
was without fault on his part, and that he is now veady and will-
ing and has the means to perform. Although some material con-
dition, as, for instance, payment of a part or all of the consideration,
has not been complied with within the time stipulated for, relief
will not be refused if time is not of the essence of the contract,
and if the plaintiff has not been guilty of laches nor unreasonably
delayed bringing his suit. Ordinarily, in contracts for the convey-
ance of land, time is not regarded as of the esgence of the contract
in equity (Barnard v. Lee, and cases cited, 97 Mass. 92), and relief
against the lapse of time will not in any case be refused whenever
under the circumstances it would be unreasonable and unjust to
insist upon a compliance with the conditions within a time stip-
ulated. Fwins v. Gordon, 49 N. H. 444, 462,

By the contract of the parties in writing and under seal, the
defendants agreed to convey the premises in question to the plain-
tiff for the sum of $5,000, upon the plaintiff’s paying $500 on or
before August 1, 1888, and $500 on or before Janunary 1, 1889,
with an agreement for his immediate possession, and, in case of
failure to make the payments as stipulated, to vacate the premises
at once and forfeit any amount already paid. On reception of his
deed the plaintiff was to give notes of $600 each for the remainder
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of the purchase-money, payable in one, two, three, &c., years,
with interest annually from date, January 1, 1889, secure the pay-
ment by a mortgage of the premises, and insure the buildings for
the benefit of the mortgagees to the extent of their interest.

The plaintiff claimed that he had complied with the conditions
by him to be performed in the way of payment, and was entitled
to his deed January 1, 1889. He had not literally performed the
conditions. The $500 which he had paid before the execution of
the contract, and which he claimed should be accounted as one of
the payments expressly stipnlated to be made on or before the
first day of January, 1889, could not, having already been made, -
be a payment to be thereafter made. But the claim was not
made for the purpose of gaining time or any undue advantage over
the defendants, nor with any intention of avoiding his agreement.
It was made in good faith, honestly entertained, and there was no
design to evade a strict compliance with the conditions of the con-
tract. He complied with the conditions as he in good faith under-
stood them. After the time fixed in the contract for payment
by the plaintiff and conveyance of the premises by the defendants
had elapsed, and the disagreement between the parties as to the
terms of payment had arisen, in further negotiations, the plaintiff
offered to pay the $5600, to be made up of $250 in monecy and $250
which had been agreed upon as the price of a building lot to be
vetained out of the premises by the defendants, and allowed as a
payment on the purchase price of the premises on the first day of
January. The defendants did not insist upon a rescission of the
contract and a forfeiture of the money already paid because pay-
ment had not been made within the time stipulated, but insisted
upon the payment of the 500 in money and the allowance of the
$250 in reduction of the remainder of the purchase-money for
which notes were to be given. They also insisted upon the pay-
ment of interest and the cost of insuring the buildings from April
2, the date of the oral bargain, to January 1.

The payment of $500 on or before the first day of January,
1889, was stipulated for in the contract as a condition precedent
to receiving the deed ; and the plaintiff in bis bill does not claim
that the condition was met by the payment of the $600 before the
contract was executed, but avers that it was paid in part, and that
he was ready and willing to pay the whole at the time, but was
prevented by the unreasonable exactions of the defendants. The
contract provided that the price of the building lot, $250, should
be ¢ allowed as a payment for so much on the purchase price of
said premises. Jannary 1, 1889.” It was not expressed that it
should be applied as a payment for so much on the remainder of
the purchase price after deducting the several sums of 8500 each,
stipulated to be paid before that date, but as a payment on that
date. Since the last payment provided for might be made on
that day, the plaintiff had the right legally and equitably to treat
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the $250 allowed for the land retained as a part of the $500 then
to be paid. It was not provided in the contract that the plaintiff
should obtain and pay for insurance upon the buildings for the
defendants’ benefit and security until their deed should be given
to him ; and their claim for the payment of the cost of insurance
prior to that time, as a consideration of delivering the deed, cannot
be maintained. No mention of any payment of interest is made
in the contract except that to be paid annually upon thé notes to
be given for the purchase-money from the date of January 1,1889.
The payments to be made before or on that date were each of the
sum of $500. Having expressly provided for interest upon the
unpaid. purchase-money from the date of the conveyance, and hav-
ing made no mention of it for the part not paid before that date,
it must be understood that none was intended to be paid for that
brief period. The claim of the defendants for the payment of
interest upon the purchase price before the date fixed for the con-
veyance, and as one of the conditions upon which it was to be
made, is not upheld.

The plaintiff was prevented from a strict compliance with the
conditions of the contract by a mistaken interpretation and a
want of a correct understanding of their legal effect. There was
no fraud, nor wilful violation of any of the terms of the contract,
nor intention to postpone performance or delay payment. The
mistake was not wilful, but an honest one, and of a kind against
the consequences of which equity will give relief. 1 Pom. Eq.
Juris., ss. 461, 455. The defendants did not insist upon a forfeiture
because of the plaintiff’s failure to perform upon the day named
in the contract, nor give notice of an’ intention to do so, but were
ready to execute the conveyance and deliver the deed at a later
day 1f the plaintiff would then comply with their demands, many
of which were unwarranted by the contract. The plaintiff in
good faith offered, and was ready and willing and had the means
to perform, all that was incurobent on him by the terms of the
agreement. It does not appear that there has been any increase
in the value of the property, nor want of diligence in seeking
relief. Under the circumstances of the case a forfeiture of all the
plaintiff has paid would be inequitable, and he is entitled to a
decree for specific performance. :

A decree will be entered, that, upon the plaintiff’s paying to the
defendants, or bringing into court for the purpose, the sum of
$2560 with interest from January 1, 1889, and the defendants’
expense of insuring the buildings since that time, they shall con-
vey to the plaintiff by warranty deed the premises described in
the bill, omitting the building lot on the hill; and at the same
time the plaintiff shall make and deliver to the defendants his
several promissory notes of $500 each (in all $3,500), payable to
the order of the defendants in one, two, and three years, and so
on, respectively, from January 1, 1889, with interest annually
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from that date, with a mortgage of the premises securing said
notes, and shall secure reliable insurance upon the buildings, made
payable to the mortgagees to the extent of their interest as addi-
tional security. The further proseention of the defendants’ suits
for recovering the land is enjoined.

Decree accordingly.

Bivamam, J., did not sit: the others concurred.

STRERTER ». Coxnmorrcur River Luvsrr CoMPAXNY.

No exception lies to the refusal of the court at the trial term to hear evi-
dence as to whether the amount in controversy exceeds $100, and was so
stated in the writ for the sole purpose of depriving the defendant of his
right to have the cause tried by the court or by a referce.

Morron, by the defendants, that the cause be tried by the court
or by a referee, on the ground that the value in controversy does not
exceed $100, and the title to real estate is not concerned, alleging
that the plaintiff fixed the ad dammum and specification at a sum
exceeding §100 for the sole purpose of depriving them of their
right to have the cause tried by the court or by a referee. They
further moved that the conrt determine the foregoing questions of
fact upon evidence to be produced. The court denied the motion,
and declined to consider the questions of fact alleged therein.

Smith ¢ Sloan (of Vermont), for the plaintiff.
Drew & Jordan and Aldricl, & Remich, for the defendants,

"SmrrH, J. 1f the “ value in controversy ” in this suit exceeds
one hundred dollars, the defendant’s motion was rightly denied.
Bill of Rights, art. 20. The declaration and specification show a
claim exceeding one hundred dollavs in amount. If the whole
claim is not in controversy, the defendants have not, by filing a con-
fession or by some other form of pleading, limited the controversy
to so much of the claim as is really in dispute. The pleadings
show a claim by the plaintiff of more than $100, and a denial by
the defendants of the whole claim.

IFor the purposes of the removal of causes to the federal court
the value of * the matter in dispute” is determined by reference
to the amount claimed in the writ and declaration, although the
subject-matter of the claim may be incapable of proof, or may be
only in part well founded. Kanouse v. Martin, 15 How. 208;




