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from that date, with a mortgage of the premises securing said
notes, and shall secure reliable insurance upon the buildings, made
payable to the mortgagees to the extent of their interest as addi-
tional security. The further proseention of the defendants’ suits
for recovering the land is enjoined.

Decree accordingly.

Bivamam, J., did not sit: the others concurred.

STRERTER ». Coxnmorrcur River Luvsrr CoMPAXNY.

No exception lies to the refusal of the court at the trial term to hear evi-
dence as to whether the amount in controversy exceeds $100, and was so
stated in the writ for the sole purpose of depriving the defendant of his
right to have the cause tried by the court or by a referce.

Morron, by the defendants, that the cause be tried by the court
or by a referee, on the ground that the value in controversy does not
exceed $100, and the title to real estate is not concerned, alleging
that the plaintiff fixed the ad dammum and specification at a sum
exceeding §100 for the sole purpose of depriving them of their
right to have the cause tried by the court or by a referee. They
further moved that the conrt determine the foregoing questions of
fact upon evidence to be produced. The court denied the motion,
and declined to consider the questions of fact alleged therein.

Smith ¢ Sloan (of Vermont), for the plaintiff.
Drew & Jordan and Aldricl, & Remich, for the defendants,

"SmrrH, J. 1f the “ value in controversy ” in this suit exceeds
one hundred dollars, the defendant’s motion was rightly denied.
Bill of Rights, art. 20. The declaration and specification show a
claim exceeding one hundred dollavs in amount. If the whole
claim is not in controversy, the defendants have not, by filing a con-
fession or by some other form of pleading, limited the controversy
to so much of the claim as is really in dispute. The pleadings
show a claim by the plaintiff of more than $100, and a denial by
the defendants of the whole claim.

IFor the purposes of the removal of causes to the federal court
the value of * the matter in dispute” is determined by reference
to the amount claimed in the writ and declaration, although the
subject-matter of the claim may be incapable of proof, or may be
only in part well founded. Kanouse v. Martin, 15 How. 208;
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Gordon v. Longest, 16 Pet. 97, 104. If on the trial the plaintiff
recovers less than $500, he is not allowed his costs, and may be
adjudged to pay costs. Gireen v. Later, 8 Cranch 229, 242. The
reasons for the practice adopted in the federal courts are not of
controlling weight in this state. By *“value in controversy,” as
used in the constitution, is meant the amount actually in contro-
versy, not necessarily the amount as shown by the pleadings. How
much of a hearing there shall be on this preliminary question, or
whether there shall be any, must necessarily be determined at the
trial term. The possibility that a hearing may sometimes involve
a trial of the whole case is not a reason for establishing an inflexi-
ble rule in all cases that there shall be no hearing. In practice,
however, no difficulty is encountered in determining the question
without delay or expense. The presiding judge seldom if ever
finds it necessary to do more than inspect the pleadings and act
upon information from counsel in reply to such inquiries as he deems
it expedient to make. In this case the defendants offered to show
in support of their motion that the plaintiff has no reasonable ex-
pectation of recovering more than $100, and that he fixed a larger
sum in the declaration and specification for the purpose of securing
a mode of trial to which he is not constitutionally entitled. The
presiding judge declined to hear the evidence. No exception lies
to his ruling. It may be assumed that he thought no hearing was
necessary. But if on the trial it shall appear that the plaintiff
has claimed a larger sum than is in fact due, for the purpose of
securing a mode of trial to which he is not entitled under the con-
stitution, he will have raised the question what costs should be
allowed and which party should pay them.
Case discharged.

BixamAM, J., did not sit: the others concurred.

CoMMinGgs v. KNIGHT.

Payments of usurious interest upon a note cannot be recalled by the payer
after the lapse of six years, and applied upon the principal.

Bropeert, J.© Writ of entry, dated July 23, 1887, to foreclose
a mortgage securing the defendant’s note to the plaintiff, dated
March 26, 1868, and payable on demand, with interest annu-
ally. At the time the note was given money was worth in the
market ten per cent., and the defendant verbally agreed with the
plaintiff to pay him that rate if he would make the loan. This
agreement as to the rate of interest was recognized by the parties
and performed by the defendant until Nov. 19, 1875, when the
agreement was cancelled. The payments up to that time were




