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97, 104. on the the16 Pet. If trialGordon v. Longest, plaintiff
costs,$500, hishe not and beless than allowed mayrecovers is.

229,v. Liter, Cranch 242. Theto costs. Green 8adjudged pay
notin courts are ofreasons the the federalfor adoptedpractice

inin this state. “value ascontroversy,”weight Bycontrolling
contro-constitution, is meant the amount inused in the actually

theamount as shown Hownot theversy, necessarily by pleadings.
be ormuch shall on thisof a there question,hearing preliminary

must be at thethere shall be determinedwhether necessarilyany,
that a sometimes involvetrial term. The hearing maypossibility

inflexi-trial is not a reason for ana of the whole case establishing
shallble rule in all cases that there be no Inhearing. practice,

however, theis encountered inno difficulty determining question
if everThe seldomwithout or expense. presiding judgedelay

it than the and actfinds to do morenecessary inspect pleadings
he deemsin to such asinformation from counsel inquiriesupon reply

this to showit to make. In case the defendants offeredexpedient
ex-their that the has no reasonablein of motionsupport plaintiff

more than and that he fixed a$100,of largerpectation recovering
in for the ofsum the declaration and specification purpose securing

is not Thea mode trial to which he entitled.of constitutionally
liesto hear the Nodeclined evidence. exceptionpresiding judge
washis It be assumed he noto thatmay thought hearingruling.

it theBut if on the trial shall thatappear plaintiffnecessary.
due, ofthan is for thehas claimed a sum in fact purposelarger

he under the con-mode of trial to which is not entitledasecuring
stitution, bethe what costs shouldhe will have raised question
allowed which should them.and payparty

discharged.Case

Bingham, J., did not sit: the others concurred.

Knight.Cummings v.

aPayments of note cannot be recalled theuponusurious interest by payer
of six and theappliedafter the lapse years, upon principal.

23,Blodgett, 1887,J. Writ of dated to forecloseentry, July
defendant’s note to thethea datedsecuring plaintiff,mortgage

26, 1868, demand,and on withMarch interest annu-payable
the time the note was was worth inAt thegiven moneyally.

cent., and the defendantmarket ten with theverballyper agreed
him rate if he maketo that would the loan. Thispayplaintiff
the of interestas to rate was therecognizedagreement by parties

19, 1875,the defendant until Nov. when theand performed by
Thewas cancelled. to that time werepayments upagreement
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received,made, onand indorsed tlie note as of interest.payments
In the defendant intimated to the he1882 that had beenplaintiff

cent,informed that he was to but six interestobliged pay per
; but he didfrom the not then rescind thebeginning application

made, or demand the in ofexcess thepreviously money paid legal
rate, or ask to have it the He now asksapplied upon principal.
to have it so and itwhether shall be is the contro-applied, only

between theversy parties.
In 300,Bank 62Savings N. H. it wasPeterborough v. Hodgdon,

held that when the debtor usurious to theappropriates payments
interest, no other can bo made of them at hisapplication except

;election that the of the extra interest aspayment being regarded
he recall the and sue for thecompulsory, may application penalty

statute,within the time limited and recover three timesbackby
interest;the or mayhe recover back the asillegal money paid

in an action for had and received at time withinusury money any
six or he ithave as a theyears, may applied payment upon princi­

but until he makes his election thepal, law will not disturb the
made the theat time ofapplication and suchby parties payment,

election must be made within the of the statute of limita­period
tions of six years.

isIt conceded by the defendant that this case is indirectly
him, but he contends that its limitationpoint against of the debtor’s

to have the as aright theusury applied payment upon principal
erroneous,six isto not but that it is also irreconcilableyears only
Sts.,4, 213,e.with s. Gen. which that no contract shallprovides

renderedbe invalid reason of the therein orby securing thereby,
thereon,or the or a rate ofpaying interest thanreceiving higher

rate;the but the secured andlegal money thereby, actually
thereon,oradvanced loaned be recovered with interest atmay

six cent.per
Neither of these contentions wellis founded. The first rests

the fallacious that the debtor’smainly upon ofassumption right
is in the ofnature and asapplication extensive as the ofright
which exists in certain casesrecoupment, where the of set-offright

does not exist. But the doctrine of cannot be invokedrecoupment
in this case. The defendant has sustained no reasondamages by
of the of his ofplaintiff’s thenon-performance contract suedpart
on; no breach of it is even him, nor isalleged against deceitany

inor fraud relation to it is,to him. fact,There inimputed noth-
which the defendant’s claim withining brings the ofprinciples

and it is thereforerecoupment, as well as useless tounnecessary
consider whether a claim which is nature,in its and so con-proper
nected with the cause of action as to be the ofstrictly subject

is or is not coextensive with therecoupment, cause of action itself.
No such arises here. On the thequestion is,contrary, only question
whether the law will the of thesuspend statute of limi-operation
tations to a claim for in favor of a who hasusury party voluntarily
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to himself of ofavail the threeand anyunconscionably neglected
invested him for hiswith which it hasremedies protection.

answer,but onewe think there is forTo this logicalquestion
the lender on as thethe law andregards usury oppressoralthough

and thereforeas the will not treat thethe borrower oppressed,
interest as a but rather asof usurious payment,voluntarypayment

and the constraint aunder moral duress of contractmade through
of tbe necessities of theobtained takingby advantagewrongfully

borrower, relief,him itand hence affords nevertheless requires
and no reasonable existshim to seek relief seasonably, ground

than is theto him a affordedfor longer period plaingiving by
theaffirmative remedies which law Thereand provides.specific

these remedies after the ofis no in theinjustice withholding lapse
time, and the borrower to the merited conse-subjectingappointed

otherwise,if itbis own and even were it wouldofquences neglect;
to the remedies for hisbe far injustice pervert protectiongreater

his laches.into afrom protection againstoppression
also, the better,defendant stands no forAnd upon authority,

to thewhile in some of the states known rules(contrary well gov­
of the andthe appropriation payments by parties, upon theerning

there can be noindefensible that sopayment-of usury longtheory
interest remains itor is held that soas unpaid)any principal legal

of the debt remains the debtor insistas any part unpaid, maylong
therefrom, thea deduction of the current ofusury yet generalupon

503,Converse,with Davis v.is in unison 35 Vt. wherethe authorities
court, We are not aware of case itit is said the whereanyby —“

of could beheld that a set off ofhas been usurypayment by way
than it could bedefence to extent enforced an actionbyany greater

it back. ... To hold that the debtorto recover aftermay,
statute,to until it is barred thehe lias allowed his claim sleep by

debt,it on the would conflict with numerousset as aup payment
. . We do not see forcases. . theany good groundadjudged

to claim that he is treated when he is allowed todebtor harshly
that the law would afford himto the same extent redress.deduct

to us that theAnd it seems andaction. generalby purpose spirit
limitations, as a statute of and aof the statute of repose protection

claims, isand as and tostale justlyagainst unjust fairly applied
other.”such claims as to any

is,In of his second contention the defendant’ssupport argument
creditor,before cited limits the ofthat the section the andright

defines hismarks out and interest under an usurious con-plainly
hetract, so that whenever seeks a the rule isjudgment prescribed

investment,is to have his actual withfor him that he lawful inter-
more, itest, no and that is made the ofand theimperative duty

of the tocourt in the rendition all madejudgment apply payments
theon the contract to indebtedness.legal

this it be the ofTo argument may replied, upon authority
Hanson, 44,v. 11 Cush. that the seeks to recoverRohan plaintiff
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but his actual investment and interest. Hislegal notenothing
interest,and contain no for andstipulation nonemortgage illegal

them.has been When were a distinctpaid upon they given, and
was made between the where-independent parol agreement parties

the with thedefendant contracted to him tenby plaintiff pay per
cent, for the use of the loan until it wasannually mortgage paid;

theand whatever sums defendant has aside from onepaid, pay-
ment, contract,have been that and sopaid upon appropriated by

them,him at the time he made and not or in satisfactionupon of
correct,the and If this view isnote section 4 has ofmortgage.

course no to the cause of action.application plaintiff’s
But assume that the of interest were madepayments illegal

the note should haveand been in reduction of theupon applied
the of the to them asright parties did isprincipal, apply they

and as the defendant did not within sixbeyond controversy, years
him,recall the so made his to have themapplication by right

to the indebtedness since limi-appropriated legal long expired by
least,tation. In this at it is not and never has beenjurisdiction,

the either of the or oflaw that no laches is tolegislation, betheory,
to the borrower on and that himimputed nousury, timeagainst

runs so as tó bar his No such has everrights. obtainedprinciple
in inour decisions or our Instatutes. both alike he is carefully

from butshielded in neither is he fromoppression, theexempted
who,disabilities to those fromrightfully inattention andattaching

their And as no clauseneglect, sleep away rights. saving in his
favor is to be found in the limitation,statutes of which are general
and affect all cases not he cannot bespecially exempted, exempted
from their construction. Tooperation by judicial hold that the

relied on the defendant these statutes andprovision by stays keeps
for in a ofa claim state animation imtil such timeusury suspended

fitas the creditor sees to enforce debt,of hispayment would re-
evidence thatwhich does not afford, and whichquire provision the

fact,acute of counsel does not Inreasoning butsupply. nothing
of no other would afford suffi-language admitting interpretation

cient evidence that it was the in thelegislative enactmentpurpose,
4,of s. to the debtor limitation,from the bar of orexcept to im-

the court the of claims,stale orpose upon duty ofenforcing
to the deliberate andappropriating payments contrary specific

made the and until such afforded,evidence isapplication by parties;
there will be no occasion to overrule Bank v. onliodgdon account
of the made the defendant.statutory objection by

Case discharged.
Bingham Carpenter,and JJ., did not sit: the others con-

curred.

Bemich,S. M. andMorse Aldrich for the plaintiff.

Batehellor,MitchellBingham, for the defendant.


