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Bailey.McNally v.

taken inof a chattel wasmortgage goodthe assignmentthatA finding
lien,notice of an excludes theor infer-faith, existingknowledgewithout

notice of such a Ken.had constructivethe assigneethatence

Replevin, 21,Facts found the court.for a bypiano. July
one made a conditional sale1886, Magoun,the defendant’s agent,

Foster,to one and took from Foster a notein questionthe pianoof
a that the shouldprovisioncontaining printed pianothe pricefor

“ bearer,orof A. L. until this note isBailey,the propertyremain
of small fromnumber time topayments.wereA largepaid.”

note, thisso that at the time suit wason the commencedmadetime
$172.82.itdue onremainedthere

was never recorded in Theanyinstrument place. pianoThis
about the time the note wasto Foster and hegiven,deliveredwas

House, him, November,till 30,1886,the Wilson kept byinitused
furniture, the and histhe insold including piano, rightshewhen

Wilkinson, and inhotel, & receivedTibbettsto part paymentthe
$1,742.31,notes, to secured a mort-their amounting bytherefor

sold, of a numberconsistingthe personal property greatongage
articles, which, as described in theof among mortgage,varietyand

“ two one of said knowntop buggies, buggiesthe following:are
to a lien innote favor ofsubjectbeingcarriage,Dunham’sas

Monahan, harness,two-seated one set of doubleone wagon,Martin
one three-seated traverse pungdriving-harness, sleigh,singlethree

make,Hallett & Cumston’s whichpiano, upon pianoone upright
$240, said Tibbetts &which Wilkinson assume anddueisthere

The described is the oneetc. piano replevied.to pay,”agree
1886,3, Foster sold and delivered the note of Tib-December

Wilkinson, and the them tosecuringassigned mortgage&betts
1887,for them the full sum due. Inwho paid May,the plaintiff,

hotel,in the onout Wilkinson and the 30th ofboughtTibbetts
to theTibbettsmonth mortgaged plaintiff substantiallysamethe

debt,for the same as additionalsubstantiallysame propertythe
the both mort-the plaintiff keepingto prior mortgage,security

“the was described asthe last oneIn mortgage pianogages.
at theand close of theupright piano,”& ComstockHallett

included in the are the wordsof the property mortgagedescription
“ from incumbrance.”freebeingsaid property

time he the notes and tookat the theboughtThe plaintiff,
read the and thethe sentenceof mortgagemortgage,assignment

If this was in law sufficientthe todescriptionpiano.describing
he hadhis constructive of theknowledgehim inquiry,uponput

at the time he took thenote or agreement assign-defendant’s
this,not sufficient to do it isif it was then found as a; butment

it did not inform the nor did he other-fact thatof plaintiff,matter
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lien;wise have of the defendant’s that he tookknowledge the
faith,in from theassignment good understanding thatdescription

$240the was relieved of the itspiano assumedby Tib-being by
Wilkinson;betts & and that the fact,had no inplaintiff knowledge

when he received either of the of the nature of themortgages,
claim on the or that there was one.piano,

Fletcher,D. J. and Ladd for theDaley plaintiff.

R. N. Jordan,Chamberlain and Dreiv for the defendant.

Allen, memorandum,J. The in which the lien theupon
defendant,was reserved thepiano was notby recorded in the

office,town-clerk’s and was not valid against subsequent purchas-
1885,ers without notice. Laws Foster,c. 30. The sale theby

vendee, Wilkinson,conditional to Tibbetts & and his ataking
■for and hismortgage security, of thesubsequent mort-assignment

to the themade aplaintiff,gage purchaser,plaintiff subsequent and
his title ofand of the ifright possession piano, withoutacquired no-

lien,oftice the defendant’s notwas defeated. Thethereby plaintiff
lien,had no actual notice of the and he was not soput upon inquiry

notice,as to be with constructivechargeable unless the recital in the
that §240,there was due on the which themortgage, piano mort-
assumed tohad would have led a man ofgagees pay, ordinary pru-

to anddence ascertain the factinquire of the defendant’s lien.
man ina theWhether exercise of care andordinary diligence

would, circumstances,the sameunder have made the andinquiry
learned existence of the lien a fact,the is ofquestion and it is

in the case thatnot found the was with theplaintiff charged duty
the or inof that he wasinquiry, fault orany inmaking negligence

it. Thenot that he took the inmaking finding mortgage good
faith, or notice of lien,without the defendant’sknowledge is a

hadthat he neither actual nor constructive notice offinding it.
no record ofThere the memorandum of thebeing conditional sale

reserved,lien wasin which a and the aplaintiff being subsequent
notice, actual or constructive,without the lien is notpurchaser

him, and cannot avalid be made defence hisagainst against right
and title.

theJudgment plaintiff.for

Bingham, J., did not sit: the others concurred.

v.Small Stevens.

wood, sale,aof of under aAcceptance quantity contract of bemay law-
fully found a referee from evidence thatby saw abuyer ofportion.the
it as it was delivered from to theatday day place indesignated the con-
tract, there,examined it and made no objection.
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