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lien;wise have of the defendant’s that he tookknowledge the
faith,in from theassignment good understanding thatdescription

$240the was relieved of the itspiano assumedby Tib-being by
Wilkinson;betts & and that the fact,had no inplaintiff knowledge

when he received either of the of the nature of themortgages,
claim on the or that there was one.piano,

Fletcher,D. J. and Ladd for theDaley plaintiff.

R. N. Jordan,Chamberlain and Dreiv for the defendant.

Allen, memorandum,J. The in which the lien theupon
defendant,was reserved thepiano was notby recorded in the

office,town-clerk’s and was not valid against subsequent purchas-
1885,ers without notice. Laws Foster,c. 30. The sale theby

vendee, Wilkinson,conditional to Tibbetts & and his ataking
■for and hismortgage security, of thesubsequent mort-assignment

to the themade aplaintiff,gage purchaser,plaintiff subsequent and
his title ofand of the ifright possession piano, withoutacquired no-

lien,oftice the defendant’s notwas defeated. Thethereby plaintiff
lien,had no actual notice of the and he was not soput upon inquiry

notice,as to be with constructivechargeable unless the recital in the
that §240,there was due on the which themortgage, piano mort-
assumed tohad would have led a man ofgagees pay, ordinary pru-

to anddence ascertain the factinquire of the defendant’s lien.
man ina theWhether exercise of care andordinary diligence

would, circumstances,the sameunder have made the andinquiry
learned existence of the lien a fact,the is ofquestion and it is

in the case thatnot found the was with theplaintiff charged duty
the or inof that he wasinquiry, fault orany inmaking negligence

it. Thenot that he took the inmaking finding mortgage good
faith, or notice of lien,without the defendant’sknowledge is a

hadthat he neither actual nor constructive notice offinding it.
no record ofThere the memorandum of thebeing conditional sale

reserved,lien wasin which a and the aplaintiff being subsequent
notice, actual or constructive,without the lien is notpurchaser

him, and cannot avalid be made defence hisagainst against right
and title.

theJudgment plaintiff.for

Bingham, J., did not sit: the others concurred.

v.Small Stevens.

wood, sale,aof of under aAcceptance quantity contract of bemay law-
fully found a referee from evidence thatby saw abuyer ofportion.the
it as it was delivered from to theatday day place indesignated the con-
tract, there,examined it and made no objection.
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Assumpsit, of wood. Factsto the of arecover price quantity
defendant,1886, ownedIn the fall of the whoa referee.found by

Lancaster, con-at made a verbalawasand operating paper-mill
wood,300 of or as near thatthe for cordstract with plaintiff

deliver, $1.75at cord.as he could peramount
thethe in shed atshowed the places,The defendant plaintiff

field,in the where he wished toand outside the shedthe mill
cords, and itdrewthe The plaintiff piledhave wood piled. 265-fv

The defendant was at the mill aboutindicated.at the places
the untiltime commencedfrom the drawingplaintiffevery day

1887, delivered, andthe wood as it wasof sawthe first January,
mill for ato its He was at theno again,made quality.objection

two, onethe drawn aboutin after hador plaintiffFebruary,day
madeHe then examined the wood andwholehalf the quantity.

theto it. The continued and pilingdrawingno plaintiffobjection
for whichuntil the whole amountthewood at places designated

delivered, March,finished inis was thethis suit brought job being
made, it the woodthe contract was was thatWhen agreed1887.

1887,4, thesome swornbe surveyed Augustshould by surveyor.
thea toR. W. sworn surveyprocured Bailey, surveyor,plaintiff

aboutnot and knewThe defendant waswood. present, nothing
thesome time afterwards. The wood drawnuntil bythis survey

ofthe mill wasthe defendant was at in Februaryafterplaintiff
himand as that drawncharacter as bythe same equally good

time, forand as called the contract.to that byprior
thefound that there was an defend-referee acceptanceThe by

above,the as to answerof wood delivered sufficientant of the whole
frauds, recover theand that theof plaintiffthe statute reported

thecourt ordered for the onThe judgment plaintiffprice agreed.
the defendantand excepted.report,

Jordan, for theDrew plaintiff.

defendant.for the0. Ray,

Clark, is, factsThe thewhetherquestionJ. presented upon
find aevidence couldthere was on which the refereeanyreported

toof the wood sufficientand the defendantacceptance byreceipt
andof the statutethe of frauds.requirements Deliverysatisfy

Haines, 246.of fact. N. H.are Kelsea v. 41questionsacceptance
“ is ofthere a the termstest whether contract withinbindingThe

is, inwhether there was a and pur-receipt acceptancethe statute
has done allthe When theof sellerprevious agreement.suance

theof him is the buyerit forbyis .oralrequired agreement,that
he will not whetherwhether The isaccept.determine questionto

hewhether whetherto he did andaccept,he butought accept;
is acts.”to be determined in hiscaseaccepted byhas every

143, 145;118 Mass.Mann, Sa., Accept-v. s. 139.Knight Benj.
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and actual the ofanee receipt buyerby goods verbally bargained
shown, frauds,offor must be to take a case out the statute of and

act the alone is sufficient.no of seller v. 32Shepherd Pressey,
N. H. “And there is no unless the49. acceptance haspurchaser

not,his to receive orexercised the or done some­option goods
Hill,that has him of his v.thing option.” Gilman 36deprived

311,H. of321. An of theacceptanceN. sold ispart property
Mattox, 600,v. 53 H.sufficient. Pinkham N. 606. The contract

contract,for the sale of the wood was an entire and a anddelivery
of a was sufficient to take the case out ofacceptance thepart

Brown,v. 48 N. H. 183.statute. Gault
mill,The delivered the wood at the defendant’splaintiff piling

it theat the. defendant. Theplaces by defendant wasdesignated
the mill and the woodat saw drawn from to until theday day

1887,first of when he closedJanuary, the mill and went to his
home in Massachusetts. time inSome he returned toFebruary
Lancaster, and went to the mill and examined the wood that had
then been drawn the and made noplaintiff,by to it.objection

that oneAt time about half of the whole amount delivered had
been The evidencedrawn. of these facts was andcompetent
sufficient to authorize a that the defendantfinding theaccepted
wood then of the defendant,examined. The act in anmaking
examination of the wood and no to themaking objection charac-

it,orter of was evidence of his assentquality that the wood was
him as so far theaccepted by Hiscontract.satisfying inpurpose

the must have beenexamination tomaking ascertain whether the
contract;wood delivered conformed to the and his conduct signi-

fied an intention to it under the contract, andaccept the plaintiff
so understood it. was exercise ofIt an the defendant’s ofoption

the wood forif reason it wasrejecting any It wasunsatisfactory.
contract,an act of theindependent original a determina-showing

tion to and receive the woodaccept already Thedelivered. fact
that no had been did notmadesurvey anprevent acceptance.
No was to determine what was sold.survey required Weighing
or is not sale,essential to ameasuring absolutely completed except
when to define the subject-matter. Hill,v.necessary Gilman 36

311,N. H. 320.
overruled.Hxceptions

Bing-ham, J., notdid sit: the others concurred.

v. Bedel.Gathercole

who, claim,A creditor his tohyproving assents an assignment hisby debtor
creditors,under the statute for the benefit hisof cannot maintain a suit

at law for the of same.recovery the


