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not be entitled toThat the evidence muchverydeserved. might
itsnot the ofconsideration does affect question admissibility.

overruled.Exceptions

Dob, J., Carpenter, J., did notC. and sit: the others con-
curred.

Palmer v. The State.

It is no for a new trial in aground case that thecapital while thejury,
on, intrial was a ride for exercisegoing taking by permission of the

officers,court under the of were driven orcharge near theby ofplace
(athe murder view been taken earlier inhaving the when ittrial) ap-

that no view or examination was made ofpears any connectedlocality
trial,the nor allusion to thewith trial or the inany case,evidence the by

one.any

Clark, This is aJ. for a new trial in apetition case,capital
on the that one of the had formed anground jurors ofopinion the

of the before evidence andguilt petitioner washearing any preju-
trial,diced and to sit theincompetent and becauseupon the jury

had a view of the locality where theimproperly murder was com-
mitted, without the order of the court and without the knowledge
of the or his counsel. The matterspetitioner asalleged reasons

notfor a new trial were known to the or hispetitioner counsel
short time beforeuntil a the of thefiling Thepetition. peti-

tion was at the fourth term afterpresented and ad-judgment,
theinto law term for a of alljourned hearing of lawquestions

and fact.
the firstIn of which thesupport ground upon forapplication a.

based,new trial is the haspetitioner introduced the evidence of
witnesses, to Eaton,five show that P.Samueltending the foreman

of the whom the tried,was hadjury by petitioner said in sub-
stance, trial,timesat different after the that the moment he set

on Palmer he madehis his mind that heeyes up was guilty,—
that he was satisfied from his that he wasappearance a villain and

man;a and that on one or more occasions heguilty added that all
thethe evidence in world would not hischange opinion.

the ruleUnder general ofresting upon grounds public policy,
ofthat the is not admissible totestimony jurors theirimpeach ver-
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v. 62 this evidence would not bediet N. H. 356)(Knight Epsom,
the of a toIf is not admissiblereceived. testimony juror impeach

verdict, his declarations cannot be received thatthe evidence of for
But, State,v.the of Buzzell Theprecedentfollowingpurpose.

61, in the of the broadN. H. mode and of59 procedure principles
the beenand there rule has waivedadopted,justice ordinaryequity

the the has been andfavor of and evidence receivedin petitioner,
•considered.

Eaton,the whostate has introduced of deniesThe testimony
witnesses,the testified to some of tbestatementsmade byhaving

hethat does not recollect such statements toand says making any
time; that he never saw the before he sawat•one any petitioner

on the the washim in the court-room beforeday jury impanelled;
bias,no or him whenhe had malice he wasthat prejudice, against

examined,•called, and sworn as a and had not then formedjuror,
innocence,to he didas his or and that not comeopinion guilt.any

of that until all thedecision after evidenceto a question hearing
at the trial. The minutes of Eaton’s ex-stenographer’sproduced

to sworn ashis a have also been fur-beingamination prior juror
Eaton,the thereIn addition to of has beennished. testimony

otherthe of and of the officers injurorstestimony chargeproduced
histo show that and acts thethe conducttending•of jury, during

a orinconsistent with of biastrial were feeling prejudice against
to, itThis evidence was but wasthe excepted clearlypetitioner.

It was that Eaton’s as toconceded his con-testimonyadmissible.
admissible, Howard,v.the of Statewas 17duct upon authority

171, Eaton,itif to the facts itand was prove byN. competentH.
to them ofprove by any parties havingwas competent knowledge

Evans, 462, 465, Gilchrist, J.,v. N.In 13 H.the facts. Tenney
have read and theWe therefore considered affidavit of thesays, —“

foreman, evidence;in connection with the other and also the affi-
the inone of relation to the foreman’s conduct inofdavit jurors

room, foreman,as it corroborates the of thestatement isthe jury
him,of and tends to the verdict. Thereexculpation supportin

no he should be tobe reason not rebut theto why permitted■seems
evidence,his own to show that hisof partiality by tendingcharge

the a ifinconsistent with existence of such andwere feeling;acts
this, he offer indo evidence corroboration ofmay surelyhe may

from one who knows whether those statements arehis statements
true.”

called,theother but one have beenthe jurors upon panelAll
foreman, Eaton,that thethe at commencement of thetestifiedand

trial,to discussthe not the evidence thetrial, jurors duringadvised
them;thetheir until case was submitted tonor opinionexpress

the retired to theirdeliberate verdict hethat when uponand jury
before tothat a ballot be taken discussion ascertainanysuggested

the which was done the use ofof written bal-jurors,views bythe
in hisobserved conduct the trial show-nothing duringTheylots.
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or or in hising any partiality prejudice, any way indicating opinion
as to the or innocence of the or whether his voteguilt 'prisoner,
would be for or conviction. The officers in ofacquittal thecharge

saw in Eaton’s conduct the trial injury nothing during any way
anindicating opinion.

is,the case the whetherUpon presented, Eaton stoodinquiry
indifferent when sworn as a A careful consideration of alljuror.
the evidence leaves us in no thisproduced uncertainty upon point.
The of the evidence of loose and inconsiderateweight expressions

trial,in careless conversations after the lessened the uncer-by
of and recollection of the hearers aftertainty understanding the

time, isof too to raise a reasonablelapse doubt ofslight Eaton’s
when sworn as a as shown hisimpartiality juror, by examination

under oath at that time and his conduct the trial.by As-during
the recollection of the witnesses introduced thesuming by petitioner

accurate,to be and that Eaton used theentirely exact words
attributed to him in of the trial some timespeaking afterwards

stated,under the circumstances the cannot belanguage regarded
otherwise than as intended and understood to be an extravagant
and of theexaggerated and of thedescription prisoner, impression
made the evidence of hisby legitimate and conductappearance

the trial.during
The in the that theallegation trial,petition thejury during

without from the court and withoutauthority the ofknowledge
counsel,the or his took a second viewpetitioner and made an ex-

amination of the where the murder committed,waslocality is not
evidence. It thatsupported by any aappears recess induring the

trial, the court,of the wereby tojury, permission allowed visit the
at in sheriffs,of twonavy-yard Kittery charge anddeputy that in

and weregoing drivenreturning they over thenecessarily bridge
Portsmouth and and orconnecting near theKittery, by ofplace

murder;the but it from the ofappears thetestimony andjurors
the officers in that no view or examinationcharge was made of any

trial,connected with the norlocality allusion toany the trial or
case,the evidence in the one.by any

This the evidencecomprises thepresented upon petition. A
counsel,of the state’s thatsuggestion werethey to intro-prepared

duce new evidence the of theupon question petitioner’s dis-guilt
trial,covered since the was dismissed without theconsidering

of its asquestion nocompetency thehaving bearing upon question
now A new trial is notpresented. asked for on the thatground
the verdict of the was thejury against of the evidence,weight or
that the evidence did not warrant a verdict of or because ofguilty,

discovered evidencenewly to show that thetending con-prisoner’s
viction was All raised onwrongful. questions the trial as to the

of evidence have beenadmissibility determined a formerupon
consideration of the case. the evidenceUpon submitted in sup-

of the trial,for aport petition new we entertain no doubt as to the
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trial,of the the fairness of the or the ofjury, justiceimpartiality
verdict.the

Petition denied.

J.,Carpenter, otherswas absent: the concurred.

■Q-.Marston and 0. for thePage, petitioner.

Barnard,D. and solicitor,S. W.attorney-general, forEmery,
the state.

Woodman v. Prescott.

cause for aprobableTo constitute criminal theprosecution needprosecutor
act from publicnot motives.

Case, maliciousfor Theprosecution. claimed that theplaintiff
and andefendant indictmentwilfully maliciously procured against

for otherhim the courtlarceny. Among instructed thethings,
in order to entitle the recover,that toplaintiff the burdenjury

tohim that thewas wasprove institutedupon prosecution mali-
cause,withoutand and that bothprobable these must con-ciously

; that cause for acur criminal is such conductprobable prosecution
of the accused asthe induce theon belief thatpart may the prose-

;undertaken fromwas motivescution that inpublic the present
claimed, and his show,case the evidence tended toplaintiff that

obtained thethe defendant indictment for him tolarceny against
him and his friends tocoerce the defendant apay debtprivate

him,owed and not motives;the fromwhich plaintiff whilepublic
claimed, and his evidencethe defendant tended to that heprove,

faith, motives,frominacted andpublic thegood prosecuted plain-
himbecause he that iftiff thethought defendantguilty; prose-

him claimed,cuted the as heplaintiff, thinking guilty, and for the
tended tohis evidence itreasons wouldprove, constitute a proba-

not,; on the if he didcause butcontrary,ble theprosecuted plain-
debt,hisobtain of as thetiff to payment evidence tendedplaintiff’s

would be withoutit cause.to probableprove,
todefendant the andexceptedThe the courtcharge, requested

the thatinstruct cause isto where suchjury “probable a state of
mind ofin the thefacts exists as wouldprosecutor lead a man of

believe, entertain,and tocaution orprudence an bonestordinary
that theand arrested issuspicionstrong person Theguilty.”

the and thedenied defendantrequest,court excepted.

for the0. Page, plaintiff.

Eastman,and MarstonKivel theJ. defendant.forcf


