
250 v.PHILPOT STATE. [Strafford,

Philpot v. State.

No lies of aappeal fróm the courtpolice sentencejudgment imposing upon
one who had nolo contendere to apleaded forpreviously complaint being
a common seller of sentence beenhaving at the timeliquor, suspended
the was that theplea entered on condition defendant the unlawfulquit
business.

inflicted,In such a case the is not for a breach the defendantpenalty by
of his offence ofagreement, but for the the law of whichviolating he
stands convicted hisby plea.

Bingham, J. Petition for a writ habeas corpusof presented
to a and to the law term.justice, The factsadjourned appear

21,1888,from of records. Dover,in the courtcopies ofpoliceMay
the nolo contendere toplaintiff apleaded thecomplaint charging
offence of a common seller ofbeing Inspirituous liquors. pursu-
ance of an himmade and the solicitor,agreement by thecounty

“court ordered that sentence be costs,on ofsuspended payment
$8.64, on condition that the out of the businessrespondent ofgoes
the ofsale and that the saidillegal liquor, does notrespondent
hereafter in businesssaid and theengage illegal respondent paid
the'costs, and was fromreleased At thecustody. termSeptember

court, 1889,of the he was indicted forsupreme keeping spirituous
sale, 1889,for and on the 22d ofliquor nolo con-day May, pleaded

tender.e,and Afine and costs. waspaid afterwardscomplaint pre-
court,sented to the his ofpolice thealleging non-performa.nce

oncondition which sentence had been A warrant wassuspended.
issued, on which he was arrested and before thebrought police
court, 7,1889.December The case in which sentence was sus-

forward,was and there was a onpended brought thehearing ques-
tion of his of the condition. The recordperformance of the result
is, 16,December 1889. It that said defendantappearing has—“
not out of the business of the sale of did,butgone illegal liquor,

1888,after the said 21st of May, in saidday businessengage illegal
order,in theviolation of above it is therefore ordered that he apay

$100,fine of and be confined at the for the term of sixcounty jail
months, and stand committed till this order is with.”complied
He an whichclaimed to the court held entitled,he was notappeal,
and committed to he thisjailbeing brought petition.

is,The construction of the order of that if thelegal suspension
performedwhether the condition has been isquestion triable by

tribunal, the trial and decision are to be the courtany judicial by
that made the order. Its decision is not reversible in this court
on to an and theprocess equivalent wereany appeal; proceedings
not invalidated the or the condition. v.by suspension Sylvester
State, ante.193 The of the court wasjurisdiction no morepolice
affected the release of the from than itby respondent custody,
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im-The fine andbis imprisonmentescape.have beenwould by
for the non-performanceare not aeourt punishmentthatposed by

Laws, 109,c. s.condition, Gen.but the byof penalty prescribeda
not anwasHis14, common seller.of a guiltfor the offence being

Statehisestablished plea.byIt was conclusivelyopen question.
was, hewhetherTheN. H. 431. only questionv. 64Fagan,

himselfhe confessedthe offence of whichforbeshould punished
a con-norwas not a hardship,The conditional suspensionguilty.

a merea butfor or fora suit penalty,enforceable damages,tract by
him anItorIt was not an prohibition. gavefavor. injunction

a con-of his business andbetween an abandonment illegalelection
on hisit, toof with aor liability judgmenttinuance resumption

the conditionof ofTherecorded question performanceplea.
in which the finalfrom the courtnot be carried oncould appeal
enforced. Sectionhis was to be rendered andon pleajudgment

“2, L., to sentenced for258, an anyc. G. Any persongives appeal
hini toor of the to enablea courtoffence justice peace,”policeby

isthe of on whichanother trial of judgmentobtain question guilt
him, of an or collateraland not incidentalrendered ques-against

continuance, fora motion for a or motiontion like that raised by
sentence, the in this case.of or seconda by complaintsuspension

of final on the of nolo con-to the rendition pleaAs judgment
court, the is another statute.byin the casetendere governedpolice

1860, of forcourts had noBefore jurisdiction complaintspolice
sale, a common seller offor and intoxicatingbeingkeepingselling,

accused, him toto the or order recognizeexcept dischargeliquor,
1855, 1658,court. Laws c. s. 5. A recog-at ato appear higher

indict-at another court and there answer to annizance to appear
thement, considered an hardshiplegislature unnecessarybeing by

contendere,or and suffer thehe desires to nolowhen plead guilty
1,2366,1860, c. that courtsthe act of s. provides “policepenalty,

.the . . shall have the of finaland of peace powerjustices ”in for of thesentence alland violationjudgment proceedings
“in which the accused shall or nolo con-lawliquor plead guilty

1881,extended to ofThis other cases lawsbytenders.” provision,
5, inof the accused cases in which he wishes to avoidc. is a relief

and to court submit-trouble of anotherthe going byrecognizing
and sentence on a confession of Theto guilt.ting judgment

this with ofthat statute is consistent acontends rightpetitioner
is no before final and citesas there appeal judgment,appeal,

Clemence, 377,431,3 Allen Com.v. 121 Mass.v.Bennett Hanley,
McCormack, 126 Mass. 258. But “the of finalCom.and v. power,

sentence,” in of whicha class casesand given particularjudgment
had no to was anthe court jurisdiction try, exceptionalpolice

court,the from further attendance atmode of respondentrelieving
his and the did not intendhe admittedwhen guilt; legislature

be in Insuch casesthat prolonged appeal.might bylitigation
the lower court without a waiver of thecases triable in appeal,
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of is not barred a of Com.v.right by Hagar­appeal plea guilty.
man, 401; Winton, 485;10 v.Allen Com. 108 Com.v.Mass.

115 Mass. 151. But the act of did not relate to1860Mahoney,
that class of it was on thecases when and revision of thepassed;
statutes it had innot been thechanged respect pres­any affecting

L., 109,ent case. G. c. s. 20. nolo in acontendereHaving pleaded
court, this could not totake his case thepolice petitioner supreme

oncourt orrecognizance appeal.
1867,In the inof the that caseslegislature being opinion liquor

the accused should not be toto a court forcompelled highergo
trial when he to be tried the court and wasbypreferred police

109,decision, 21, L.,to abide its s. c. G. waswilling by passed,
court,him a trial in the when he elects a trial theregiving police

on a of not aand waiver of his of This isplea guilty right appeal.
not a modification of “the of final and sentence”power judgment

1860,the act in cases in theof whichgiven by respondent pleads
or nolo this ifcontendere. In case the accused had desiredguilty

court,a trial in the he would have denied hissupreme guilt by
and there would have been a unless he had waived itplea, hearing

on the of whether he beshould ordered to underquestion recognize
L., 109,the law of 1855. G. c. s. 22. If he had elected a in thetrial

court, be would have denied his and waivedpolice guilt by plea
his of and that court would have exercised theright appeal, juris-

L., 109,diction it the laws of c.1867 s.given by 21),(G. “finally'hear, case,to and determine such to rendertry, judgment,
thereof,”sentence, and issue for the execution whichimpose process

would be “final and conclusive.” Not a trialjudgment desiring
court,in lie confessed his and waived his of trialany guilt right

contendere,the of and the courtnolo has exercised “thepleaby
of itfinal and sentence the law of 1860.power judgment bygiven

109,G. L. c. s. 20. There is no in either of these threeappeal
■modes of procedure.

The that “No indictment shall be found for viola­provision any
tion of this unless the offence was committed within onechapter,

before the first of the court at which the offence isdayyear pros­
36,L.,ecuted,” 109,c. is thisG. s. not to case. A com­applicable

indictment,or more than a is notplaint pending year, thereby
barred. An theto render onjudgmentinability respondent’s plea

contendere,of or nolo a after the of theguilty, year entry plea,
would with and unreasonableunnecessaryoperate severity by

the of sentence in cases in whichpreventing suspensionpractically
Dowdican,there to be a conditional Com. v.ought suspension.

133,115 Mass. 136.
In the relief is asked on habeas or otherpetition, corpus any

to thewhich be entitled. There was noprocess plaintiff may
error of law correctable the of this court.by superintending power

162, 169, 173,Watson,v. 64 H.N. 182. His conviction onBoody
a nolo theof contendere to indictment for forplea liquorkeeping
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of the conditionhisfrom which non-performancewas evidencesale
Shaw, 73; Gorman,v. N. H. State v.State 58be inferred.could

Brown, 93, 96; Welch,v.77; 58 N. H. StateHall v.N. H.58
Whether, on525; 24 Conn. 204. av.N. H. State Raymond,64

court, court,or of thisat the trial termfiled in the policepetition
seller,for a common theof thenew trial complaint beingfor a

vacated, sub­be and a of notor should plea guiltycanjudgment
contendere, on thatof nolofor the the ground throughstituted plea

accident, done,has not been and amistake, or misfortune justice
is that needbe notwould afurther equitable, questionhearing

to considered.now be
Petition denied.

All concurred.

Pierce, for theand W. S. plaintiff.Bodge Oaverly

solicitor,Kivel, for the state.J.

BELKNAP.

a.The Citizens National Bankv.Morrison &

execution,to histhe creditor’sby neglect levyA is not discharged,surety
in action the theprincipal, upon principal’sobtained an against prop-

therein attached.erty
an action the debtor to recoveragainstA who a claimbringscreditor

attached,and causes his to beanother is surety, propertyfor which and
in theon an unsecured claim which samean action propertyalso is

attachment,other and obtainsto the onjudgmentattached bothsubject
suits, to his therights againstwithout prejudice surety themay apply

satisfaction of the onto the thejudgmentattached property unsecured
demand.

Equity, 12, 1881,that thein alleging AprilBill defendant
of an overdue notethe holder promissory signedbank being by
to the order of theDearborn, andplaintiffone himpayable by

notice, whichendorsed, demand and and had been dis-waiving
suittheit for theplaintiff, brought againstcounted plain-by

endorser, 5, 1881,as and Octoberhis obtainedliabilitytiff upon
costs, $4.57,$250.11 and and Octoberdamages, 29,forjudgment

therefor the1881, execution whichplaintiff,took out sumsagainst
;25,bank March 1882 thatto the on thethe sameplaintiff paid

suita Dearborn in12, bank whichagainstthe thebroughtApril
5, 1881,included. October the banknote was obtainedsame


