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of the conditionhisfrom which non-performancewas evidencesale
Shaw, 73; Gorman,v. N. H. State v.State 58be inferred.could

Brown, 93, 96; Welch,v.77; 58 N. H. StateHall v.N. H.58
Whether, on525; 24 Conn. 204. av.N. H. State Raymond,64

court, court,or of thisat the trial termfiled in the policepetition
seller,for a common theof thenew trial complaint beingfor a

vacated, sub­be and a of notor should plea guiltycanjudgment
contendere, on thatof nolofor the the ground throughstituted plea

accident, done,has not been and amistake, or misfortune justice
is that needbe notwould afurther equitable, questionhearing

to considered.now be
Petition denied.

All concurred.

Pierce, for theand W. S. plaintiff.Bodge Oaverly

solicitor,Kivel, for the state.J.

BELKNAP.

a.The Citizens National Bankv.Morrison &

execution,to histhe creditor’sby neglect levyA is not discharged,surety
in action the theprincipal, upon principal’sobtained an against prop-

therein attached.erty
an action the debtor to recoveragainstA who a claimbringscreditor

attached,and causes his to beanother is surety, propertyfor which and
in theon an unsecured claim which samean action propertyalso is

attachment,other and obtainsto the onjudgmentattached bothsubject
suits, to his therights againstwithout prejudice surety themay apply

satisfaction of the onto the thejudgmentattached property unsecured
demand.

Equity, 12, 1881,that thein alleging AprilBill defendant
of an overdue notethe holder promissory signedbank being by
to the order of theDearborn, andplaintiffone himpayable by

notice, whichendorsed, demand and and had been dis-waiving
suittheit for theplaintiff, brought againstcounted plain-by

endorser, 5, 1881,as and Octoberhis obtainedliabilitytiff upon
costs, $4.57,$250.11 and and Octoberdamages, 29,forjudgment

therefor the1881, execution whichplaintiff,took out sumsagainst
;25,bank March 1882 thatto the on thethe sameplaintiff paid

suita Dearborn in12, bank whichagainstthe thebroughtApril
5, 1881,included. October the banknote was obtainedsame



v. BANK. [Belknap,MORRISON254

Dearborn, and in theupin the suit makingagainstjudgment
of his$250.11 included on accountof was liabilitythe sumjudgment

defendant,sheriff, the other returnedthenote. That Lang,on the
and sale of certainthe attachmentin the latter suitthe writupon

execution,the entire iftosufficient satisfyproperty,personal
it asthereon; has endorsedthis execution upon paid,thatlevied

of but1882, interest from date25, $250.11 and judgment,March
of theof the prop-not levied on proceeds personalportionwas any

sold; waswhole of said bythat the applied Langproceedserty
bankin in favor of theexecutions his hands againstotherupon

12,suitsobtained inDearborn, Aprilwhich were also'brought
5, 1881, and execu-1881, Octoberwas renderedwherein judgment

is29, returnedTheOctober 1881. personal propertytion issued
the attachment inin suits tosubjecton the writs theseattachedas

Dearborn; the tothat the plaintiffpayment bysuitsthe against
of the suits ofon hiswas made without partbank knowledgethe

the of Dearborn’sDearborn or attachment prop-bankthe against
the facts in thethe learned; as soon as allegedand plaintifferty

to bebill, this action brought.he caused
is, that the bank be ordered to returnthe billof (1)The prayer

cost,interest, that$250.11, and to thewith charges, Lang,said
besuit Dearborn decreedin the first mentioned againstexecution

of the and that bein force for the benefit plaintiff, Langstillto be
the for the benefit of$250.11onto that executionordered levy

bank be ordered to return that sumthat thisorthe (2)plaintiff;
in thatthe to enforce theand allow judgmentplaintiffto Lang,

or that the bankthehis own benefit money; (3)for againstsuit
interest,to the with andreturn tbeto money plaintiff,orderedbe

beother relief assuch may just.for
bill,the the in thedemur todefendants claiming legal rightThe

the note andthe and Dearborn on collectbothto sue plaintiffbank
ineither, abandon the attachment made thethe toand rightof

Dearborn, from theand insist upon payment plaintiff.suit against
answer, the thealso filed an bank admittingdefendantsThe

itthe whereinpointsexcept upon followingallegations,foregoing
the bank thethe sumThat actually paid by plaintiffis agreed, (1)—

$253,him was which wasof its claim acceptedrelease againstfor a
$250.11endorsement ofTheof said (2) uponin full judgment.

5,Dearborn, interest, fromwith Octoberexecution againstthe
of the bank of thethe1881, was made attorney upon learningby

ofand was made for the strik-the purposeplaintiff,bypayment
claimed Dearborn onthe amountthe againstfrom judgmenting

was sued as endorser. Nothenote on which plaintiff moneythe
of the note indorsed thebank on accountto the by plain-was paid

the The knewwhat was plaintiff. (3) plaintiffpaid bytiff except
that Dearborn had been sued and allhistime ofat the payment

but didand levied not know that theattached upon,his property
this note inwas included suitof Dearborn anyuponliability
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Dearborn, asso far he is with notice and.exceptagainst chargeable
in said suit.from the record The at the timeplaintiff,knowledge
Dearborn, 1881,infailure of andhe heard of the down toApril,

him, 12,ontime the writ was served 1881,the September sup-
the note him.Dearborn had indorsedposed paid by

answer,For further the bank that on said 12,1881,alleges April
it the Bank held a amountand Iona of Dearborn’slargeSavings

of which tothe total unsecured amount found betheypaper, greater
than the value of unincumbered thatDearborn’s the twoproperty;

that bank should forbanks each collect itsagreed together sepa-
use, securities, or otherwise, each,rate from the heldpersonal by

; suitsthe amount that should be andlargest practicable brought,
all could realizedsums that be Dearborn’s unincum-by uponlevy
bered should be divided between them in toproperty proportion

'the indebtedness of Dearborn to each bank after theremaining
bytheof amounts collected each fromapplication any secnrity

it. ofheld A number suits wereby large accordingly brought by
oneach bank all the same the writs were all delivered to theday,

officer at the same time without instructions toas theLang prior-
of the of theand attachmentany, madeity personal atproperty

;the same time on all the writs that the of theproceeds sale were
banks, and thedivided between the sum the topaid by theplaintiff

indefendant bank retained it accordance with saidby agreement;
that the banks still hold executions Dearborn obtained inagainst
said suits which his was insufficient to to theproperty satisfy,

$2,590;amount of if ofthat the returns attachment and levy
carrymade the aredefendant not such as toby Lang outproperly

the between it and said theagreement savings-bank, defendant
bank asks the be orderedthat defendant to come inLang and
amend his returns so as to with saidcorrespond andagreement

effect thereto.give
The denies that theplaintiff alleged betweenagreement the

banks, or of inthe the thepurpose making endorsementattorney
execution, material,the is and toupon objects any amendment of

the sheriff’s return. The denies that the writs wereplaintiff deliv-
ered to the asofficer without instructions to Thepriority. defend-

if,toants reserve the inthis, the ofright prove opinion court,the
it is material.

The of the bill and answer above set forthallegations are to be
taken as facts where it is otherwise hereinexcept specifically agreed,
and the court such order as themake samemay require.

F. N. Parsons whom were Chase Streeter and(with C. C.
for the theRogers), defendants. Either judgment theagainst
was a he orclaim when it wasplaintiff not. Iflegal paid, was,it

not,he nohas for If it was thenground complaint. the plaintiff
seeks to recover Thismerely money paid. iswrongfully not
for relief in The facts relied on theground equity. by plaintiff
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bank; the holder of an overdue noteare, the promissorythat being
of business for the asin the course plaintiffdiscounted ordinary

theindorser, plaintiffthe suits bothon same day againstbrought
note, 5, 1881,of and recoveredthe maker the October judg-and

suit, took out executions thein each and separate againstment
Dearborn, the writ in theand one the maker. Uponplaintiff

salereturned the and ofDearborn is attachmentsuit per-against
execution,the if levied thereon.sufficient tosonal satisfyproperty

Dearborn,the execution and thewas made onNo againstlevy
suit outno further in that after execution.tookbank steps taking

waived, abandoned, or lost thisthus inattachmentThe being
suit, of the sale were on executions obtainedthe appliedproceeds

which was as thereto.suits in the attachment returned subjectin
re-,waiver, abandonment, or ofloss the attachmentThis originally

the writ in the suit Dearborn is the fact whichturned againstupon
claims in law as a of thethe operated discharge judgmentplaintiff
; 25,and 1882,him because he March saidpaid, judgmentagainst

actual of said attachment and its loss or aban-without knowledge
donment, be attributed towhich want of can hisknowledge only

a court relief.he now asks of for Bothown equitynegligence,
5,1881,been rendered October and thehaving plaintiffjudgments

25, 1882,untilhis March all todelayedhaving payment right
sold forthe of the on the writhold property applicationproceeds

execution in the suit Dearbornthe virtue of theagainst byupon
lien,was and the bank had no orattachmentgone,attachment by

otherwise, to which the have been if heplaintiff might subrogated
so that the which thehad the indorser’sright, only ground upon

can be claimed is the failure of tobank on therelease levy.the
or,maker,the as the state it,of counselplaintiff’s theproperty

to thenotice the of attachment while inof force.plaintiffwant
-bank,contract of the with theThe its dis­plaintiff upon(1)

for him asof Dearborn’s note indorsercount demand andwaiving
amount,notice, was, that would to the bank thethe ofpayplaintiff

if Dearborn at anote It was andthe newunpaid maturity.by
contract, ofthe the whichliability uponindependent plaintiff

absolute the of the note atbecame upon non-payment maturity.
Dearborn,not a tocollateral that of andIt was wasundertaking

Jones, 588,contract of Ross v. 22 Wall. 576,anot suretyship.
293;292,589; Bills Pr. Notes,Edw. Sto. s. n.135, (5th ed.);

341;213,Saunders, Young12 v.v. Wheat. 6Ogden Bryan,
152; Sheldon, 439,146, 443;v. 12 Wend. PittsAymarWheat.

352;2 N. 2 ;Y. Am. Lead. Cas. 321 Trimble v.Congdon,v.
Ellis, 204;Thorne, 151;Johns. Bank v. 9 Hurd v. Lit­Rep.16 502; Prout, 520,Mass. v. 3tle, 12 Lenox Wheat. 525.

indorser,even were the instead of underplaintiff suretyBut(2)
in this state the failure of the defendantdecisions bank tothe

notDearborn would him. Bank v.discharge Rogers,againstlevy
18; Clark, 46H. v. N. 516. InN. PrescottBarney16 v.H.
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Perkins, 305,16 N. H. it was the thatclaimed theplaintiffby
creditor,theattachment of the and itsprincipal’s property by

afterabandonment release ofas a the sureties.judgment, operated
The court The cannot treat the attachment as asay, plaintiff—“

debt,thesatisfaction of or as a release of himself.” In Baker v.
27,Davis, 37, not, however,22 N. H. the court aresay,—“We
thathold ato creditor cannot commence a on landprepared levy
debtor, it,of the and abandon without theprincipal discharging

inThe authorities would seem to lead the other direc-surety.
tion.”

theBut the claims that if he hadplaintiff(3) paid judgment
force,while the attachment was in he have for anmight stipulated

suit,thatof and the attachedlevied forassignment upon property
benefit,his and asksown the court to revive an extinct attach-

ment, benefit,and order a for of thehis oflevy regardless rights
He asks this on the that he did(a) notthird-parties.any ground

have it the of theactual that was bank toknowledge in-(b) duty
form him.

We claim that even if the had while thepaid attach-(a) plaintiff
force,ment hewas in would not on the facts havereported been

entitled to the of thisenforce the bank againstjudgment property
for his benefit. The the allbank had the suits atright, bringing
once, did, to itas it the seized as saw fit. Thisapply property right
was the same after as at the commencement of suits,thejudgment
and is not limited the or oforder manner attachment.by The(b)

notified, 12, 1881,was that the bankplaintiff claimedSeptember
of this note of At the same court at whichhim. hepayment was

sued, all the of which now werefacts he oncomplains spread the
sued,record. He knew Dearborn also andwas butnothing gross

carelessness could haveand actualnegligence prevented knowl-
on his There was no on the bankedge (c) resting topart, duty

inform the of No authoritiesthe attachment. areplaintiff cited
claim,to and it isthe tosupport plaintiff’s directly thecontrary

of the cases above cited. The(<2) onlyreasoning obligation upon
was,the holder to do no hinder or defeat theact to of theremedy

indorser the maker.against
The errs in the of an(4) confounding security attach­plaintiff

ment offeredwith collateral thebysecurity voluntarily principal
debtor, the citedand With authorities theaccepted. upon duty
of the the of collateral securitiescreditor in management accepted by
him from thiswe have no contention. are case.apart TheThey
creditor is no to securitiesunder whenaccept offered.obligation

457, But lieBank v. 43 N. H. 461. if does them,Young, accept
that arises the for the care ofupon proper them.acceptance duty

The in all is betweendistinction the cases security voluntarily
offered, of the creditor asand that obtained motion suit andby by

is to nolatter,the creditor boundattachment. In the furtherstep
than a his own interest dictates.sense of

VOL. 18LXV.
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thethe hadAs to the betweenequities parties, plaintiff(5) the.
to return theThe contractedof the bank. moneyplaintiffmoney

toof the note at If he wishedmaturity. protecton non-payment
theDearborn, the at time tohe had payhimself right anyagainst

ofnote, seemed meet to him. Insteadtake what keep­and steps
contract, overdue,to andhe allowed the note remainhis longing

to the of athe bank judgment againstforced expense obtaining
untilhim, then refused five months after judgment.and payment

Prout,v. 3Mr. Justice in Lenoxthe words of Livingston,In
Wheat., so of his interest assupra,cited person regardless—“A

a note.... has not refused toas who paywell onlyduty
trouble,due, but has the to thehim when holdersindorsed putby

him, hasof toand expense proceeding judgment againstdelay,
if not thinkto be dissatisfied a court of shallbut little right equity

extri­exertion of its tobounditself any extraordinary- powersby
and havefrom a loss which he sohim easilycate difficulty might

avoided.”
that the the attachment.is no bankThere allegation discharged

bill,infailure to is thethe inaction—theIt is levy alleged—which
to runhere as a the thirtyfact, simply allowing daysand appears —

Eitherof the is immaterial. thebecameout. -What proceeds
execution,the on this andbound to levy respon-was proceedsbank

so,to not. In eitherfor its failure do or it wasto thesible plaintiff
case, of the cannot affect thethe after disposition proceeds plain-
tiff’s rights.

not call for an of the doctrine of sub-doescase applicationThe
its isa discussion of Theor simplyprinciples. questionrogation,

to the éxecution in Dear-the failure the suitlevy againstwhether
as a of the theagainst plaintiff.discharge judgmentborn operated

Ford, 125,2 thatv. Chit. inof Pole pointcase preciselyThe is.
not.it does

that the failure of the bank to DearbornmostThe levy against
which, isforbearance,mere or it wellto is indulgenceamounts

indorser, beeither or unless theresettled, notwill discharge surety
ofto casetime to the debtor. Thegiveagreementa binding

231,Sickler, its64 N. Y. cited the in reason­v. by plaintiff,Clark
See, also, Y.Poucher,him. 56 N.Bank v.decisive againstising

201;Foster, B. 13 Me.Rollins,v. 17 C. Bank v.; Strong348
Williams, 145; 62v. 55 Ind. Jerauld v.202; Hogshead Trippet,

is a case in cites aThe latter and large122. precisely point,Ind.
authorities, others the New Hampshireof including amongnumber

Clark and v. thev. Bank andRogers, following:of Barneycases
572; Bank, 14 Ala.6 Ala. v.Bradford,v. HetheringtonSawyer

Hill,476;Waller,Ex’rs 1 v.M’Kenny's v. Alcock68; Leigh
Hamer, 684; v.673; U.v. 4 S.Newell How. (Miss.)4 Leigh

172;437;Penr. & W. v. 5 Watts3 Singer,Simpson, Mundorff
Govan,468; 1012 Sm. & M. Bank v. Sm.v. Finney,Pickens

104,also, 84, whichBank v. 13;­ see, OhioRaynolds,333& M. —­
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of the creditor toof failurethat the loss liendecides byexpressly
the surety.does notact discharge

Jewett, Thefor the question8.O. B. Hibbard and 8. plaintiff.
theis, creditor who has awhether a judgment againstpresented

attachment, abandonof a note and security, by maymaker good
it, whoof an endorser wasand collectthat dischargesecurity,

the and whose isof ignoranceof the existence security,ignorant
the samecarelessness. The case is asto his ownnot attributable

instead of maker and endorser.andif it had been suretyprincipal
for andebtthe assignment“A who may stipulatepayssurety

creditor, and the debt willheld tiresecuritiesof the collateral by
to those securities.far as is necessaryso supportbe held unpaid

and ansuch a collateralis deemed security,An attachment
to thewill entitle theof the action surety prosecuteassignment

his benefit. Arecovered for ownsame, the executionand to levy
v. Franklinin such a case.” Breweris sufficientparol assignment

292; Pearson, H. It wouldv. 8 N. 589.Mills, H. Mahurin42 N.
of the law ofwith the sure­consonant general principlesbe more

which needs for itswho has aa creditor securityties to require
take,tothat he is notactive measures obligedsomeenforcement

attachment, of his intention tothe noticetoan suretysuch as give
not been misledit, the has byeven when surety any rep­abandon

resentations, theof But courtsso lulled into a safety.and feeling
histo tohold himto up strictly dutyhave been prettydisposed

interests, be anit not nowown and openout for his maylook
however, not know thethe does factsWhen, suretyquestion.

rests, the ofand behis to subrogated reasoningon which right pay
In andnoon this applies. justice equitythe cases point longer

have notice inthe shouldto thatthe law require suretyought
none, hecreditor, if he has that be released.andcase from thesuch

338, 339; Am.1 Lead. Cas. 144.ed.)ss. Eq. (3dEq.,Bisp.
collateral without thesurrenders valid security“If a creditor
will be orof the the latter discharged entirely,knowledge surety,

tanto, thus surrendered.”to the value of thepro securityaccording
119; Pierce, 560,32 N. H.Colcord, v.15 N. H.Bank v. Watriss

as or574, that other better“And the fact security, good577.
it,surrendered, for will not theis substituted precludethan that

Id.himself of thefrom discharge.”availingsurety
16, 19,9,Rogers, N H. isv. 16The case of Bank unques­

incase, in the results reached and thea sound bothtionably
those results. Noto de­of the pointopinion leadingreasoning

thein isthat case disputed bj^ plaintiffcided or even suggested
There,the two is clear.between thein this. But the distinction

even arefused to bear of theof the and partknew security,surety
it; here, knew ofthe theof surety nothingexpense enforcing

there, on the creditor’s at histhe insisted fightingsuretysecurity:
one thea lawsuit claimingcreditor’s) against prop-(the expense
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as well as the actionprosecutingas themortgagee, againsterty
here, the action the was done withagainst principal atprincipal;

released, been,was andthe there hadsecuritytime thethe during
held,had beenthe nomonths orproperty intimationsignseveral

claimant. The does not assertplaintiffadverse that heof any
the to be atbank or to takeanyhave required expense,could any

benefit;the for hisenforce he does notto need tosecuritytrouble
not havethe bank abandoned themightthat with­securityassert

hadif he hadto him of its existence andknowledgenoticeout
to enforce it for his own benefitno in thestepstakenhad way

is,law, that the debtby and thenpayingby claimingprescribed
He asserts that heof wassubrogation. ofonly guiltythe right

in to enforce anot of whose exist­trying securitycarelessnessno
informed, and of whichnot he shouldwas havehe beenence

bank.the defendant “When a note isby negotiableinformed
the creditor is bound tosecurity,collateralas notice togivetaken

457,Bank v. 43 N. 462;H.Young, Jones v.endorsers.”the
“When aH. 295. creditorPierce, N. of35 disposes personal

to him the as collateralby principalmortgaged security,property
to the for care andsurety ordinary inprudenceis responsiblehe

of thein the Bank v.application proceeds.”andsale Young,the
its acts has assumedbank that itThe could doby what­supra.

attachment,of thethewith proceeds withoutit regardpleasedever
other That theof ifperson. he hadany plaintiff,the rightsto

attachment,the wouldof have availed himself ofknowledgehad
to therelative satisfaction of the note and theprivilegehis legal

theunder attachment thereof his can berights noassuming
him oncourse his firstsubsequently pursued bythe learn­doubt, as

to show. Andattachment neither isgoesthe there anyabouting
havecould himself at thehe time.protectedthat “It isquestion

thethat is entitled to allsuretyof the remediesequity,doctrinea
has theagainst principal.”creditor BillsByl.the (6thwhich

373.ed.)
514,Clark, 46 N. H. further thanv. Bank v.goes Rog­Barney

morethe rule than was decided instating broadlyers, bysupra,
it to a morecase, byand doubtfulapplying state ofearlierthe

so far as the banknot wishes the courtgoit does nowButfacts.
infirstthe v. Clark as inFor, place, Barneyin Bank v.to go.

before is what thejudgment creditor aban­attachmentanRogers,
declines tocourt whether itexpresslythe wouldsaydoned, and

if had been obtainedjudgmentdifference beforeanymadehave
and, the second inabandonment; the laterplace, as in theinthe

knew of the and took nocase, security,the tosurety stepsearlier
v. 43 N. H.457, 460—462,Bank Young,In llo­himself. ­ Be­protect

creditor chooses to securities,the suchacceptJ.,ws, says,—“If
he undertakes to holdthat them in trust forimplywilllawthe

interested, and to usethe dili­partiesof ordinarybenefitthe
them, and of theof debtupon paymentcare thebytheingence
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transmit If hebe is bound to them to him.surety unimpaired
to the hesuch securities it is well settled thatrelinquish principal,

exonerates the at to the value.least extent of theirthereby surety,
cited,Colcord,v.Bank and cases in that casesupra, although

other securities value were theof substituted. And sameequal
been torule has the release of a anlienapplied acquired by

attachment of the of the Tooth­v.property principal. Springer
aker, cases,Me. of43 381. Between this class releasethenamely,

creditor,of them,of securities the direct act the andby allowing
care, to bewant of lost or we unable toareby ordinary destroyed,

. .solid distinction. . Several of these casesanyperceive go
creditor,to the that the in his hands apoint having negotiable

bill,ornote as collateral is bound to notice toduesecurity, give
indorsers; this, think,and we has been to beunderstoodalways
the inlaw New The last atHampshire.” quotation presents
least one case where the creditor is to act"bound the of andoing

Further,for the of the if the be­protection distinctionsurety.
tween a and an attachment, even after thatmortgage judgment,

will notmerely doing one but willnothing discharge discharge
“ solid,”other,the is to be deemed it is to be thethatobserved

in lost,the case wasplaintiff’s security present not the bank’sby
but its thenothing, on another debt ofdoing by taking property

Bank, ;its own. v. 10 Pet. 257 v.Sprigg Rees 2 Ves.Berrington,
; Jarrold, 467;540 v.Jun. Bulteel 8 Price 8Combe v. Woolf,

161; Moore,Bowmaker 3 C., ;v. Price 214­—­S. Price 228Bing. 7
Wite,v. 1 Y. &Blake C. 420. should not the ofWhy discharge

creditor, abandoned,held the andample security by also discharge
114;the Bank v. 3 378;Grant Gas.surety? Thompson, BillsByl.

Eastman,v. 359;10 N. H.Woodman Couch v. 9 Conn.Waring,
Bank,261; 194;v. 9 ;Wood Cow. v.Okie 2 Whar. 253Spencer,

Hanrick, 416;v. 2Bank Sto. Newcomb ;v. 21 Wend. 108Raynor,
111;v. 2Hawkins McLean Crickett,Thompson, v. 2Mayhew

190;Swanst. Smith v. 4Winter, M. & W. 467.
noThere are on the side of the bank.equities Either the bank

or the must stand the lossplaintiff occasioned ofthe failureby
Dearborn, and the that,situation was such one wasalthough

endorser,holder and the other whichever moved first would throw
other,onthe loss the no onceprovided advantage was lostgained by
Thus,carelessness. note,the could haveplaintiff the takenpaid

it, Dearborn,and sued and so have come whole,out while the
bank would have suffered not to findable toby being property

debts,secure its orother the bank could have attached all of
debts,Dearborn’s on other and haveproperty collected this note

of the and he wouldplaintiff, have no Theseevidently redress.
of a first attachment over a secondrights are not such as courts

need to strain themselves to protect. are dili-They gained by
and be lostgence, may On the officer’sreturnseasily by neglect.

stand,as had,the defendants howeverthey relin-inadvertently,
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bank, thethe andofa of the given plaintiffadvantagepartquished
■to the note and be subrogated.a right pay

cases,lien ofis of as a statute in manyattachmentAn spoken
137;Daniels, 2 N.: v. H.are cited Howardthewhich following

527; Folsom, 568;v. N.Fales, H. Burnham 5 H.5 N.Dunklee v.
Morse,Bellows, 399, ; H.H. 427 v. 10 N.N. Clarkv. 7Kittredge

; Emerson,v. 44236; 11 N. H. 420v. WheelerCollins Brigham,
121;182, N.186; v. 48 H. v.Kidder Tufts, Bryant Osgood,H.N.

; Kidder,N. Moorev. 55182; v. 54 H. 190Page,H. Rowe52 N.
167; Co.,TaylorN. H. v. Lumber488; v. 56Knight,H. NihanN.

;Follansbee, v.369; 59 N. H. 124 Thurs­HaleyH. Connorv.N.58
101;204; Beattie,v. v.61 N. H. Philbrickton, N. H. Dodge60

be a orShaw, attachment held to lienH. 81. An was63 N.
of act of Kittredgethe the 1841.within bankruptprovisosecurity

509; 227;Emerson, N.15 H.Warren, KittredgeN. H. v.v. 14
;160; Jenness,Seaver, H. 16 N. H. 516N. Peck v.v. 16Buffum

; Jenness,v. isPeck How. 612. ItLedden,v. 17 N. H. 273 7Colby
the rule that a thewithin entitles suretyor payinga lien security

Mills, N. H.such. Brewer v. Franklin 42to benefit ofthedebt
ato sustain a bill in to set asidelienIt is a sufficient equity293.

425;Griswold,v. 8 N. H. FersonDodgefraudulent conveyance.
311;462; Evans,v. 11 N.Monroe, H. H. Kittredge21 N. Tappanv.

509; Anderson, H.Warren, Stone v. 26 N. 506. AN. H.14v.
a ais sufficient consideration forof attachmentan promise.ielease

N. H. 95.59v.Dearborn Sawyer,
treated, so theis be far as ofto dutyAn attachment respects

like a othera orcreditor to mortgage, pledge, security,the surety,
that result their differentfor differences fromthe naturallyexcept

nature.
at a time its continuanceof an attachment whenA discharge

risk, thethe creditor to immediate or likenot expensedoes expose
circumstances,under similar aof a dischargesmortgagedischarge

381;Toothaker,v. 43 43Me. Bank v. Young,surety. Springer
a creditorWhen an attachmentH. 461.457, dischargesN.

it iswould him to risk orcontinuance expose expense,itsbecause
of athe surrender under like circum­ti-eated like pledgeto be

inof of thenecessity keeping possessionThe propertystances.
it,lien and the lack of forto the to use unlessmaintain rightorder

the to turnare alike: the intorightown propertyits preservation,
cases,exists in both with limita­thougha saleby varyingmoney

lien,the of one kind of ofto sometimestions, sometimes advantage
acase the be source ofin each propertyother: may expensethe

case adverse claims make. it toin each may imprudenttill sold:
case,maintain the lien. Inof to eachrisk attemptingrun the

an abandonment of the secu­therefore, circumstances may justify
to of tothat notice the an intentionit is suretyand possiblerity,

in either case an abandonment whichit justifymightabandon
havenotice would the Thesuch discharged surety.without
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of is,exact limits the doctrine are not here material. The point
that the cases are that thereand can be no moreparallel, difficulty
in the one case than in the other in such asdetermining questions

arise.may
When allowsa creditor an attachment to notbe lost simply by

action, orhis not within afterentering by levying thirty days judg-
ment, it treated the loss of ais to be like fromsecuritymortgage

act,the recorded,of some such asomission thegetting mortgage
waste, loss,or measures to the or removal and of thepreventtaking

then,is,It a therewhether was suchmortgaged questionproperty.
to the andasnegligence difficultdischarge surety; questions may

be not inbut more difficult the than inone thepresented, case
other. no reasonThere is fromfor attachments allclassing apart
other liens, of other lienand that release of it dis-asaying every

the unless the creditor can theshow that circum-charges surety
it,stances it unreasonable tomade him to butholdrequire saying

^attachment,of an matter of law that it is unreasonable to[as
it,tothe creditor retain and that a does notrelease dis-require

the The fact that there is no to usecharge attachedsurety. right
for isunless its The same isimmaterial. theproperty preservation

securities,case with and most othera in the absence ofpledge
agreement.

The fact that an attachment be lost ofmere timemay by lapse
without act on the of the creditor is immaterial. Ifany part a
statute should make the of a essential torecording itsmortgage

even the would one thatvalidity against mortgagor, pretendany
the creditor could the before the time fordischarge mortgage

it had run out without a ? Whetherrecording discharging surety
the creditor would be to take the to theobliged mortgage proper

recorded,office and itfor in order to hold his claim onpay having
the we need not discuss : he should at least leavesurety, the

in, debt,his' tochance come the and have thesurety pay mortgage
recorded for his own benefit before the time runs out.

If the had allowed the thirtybank aftersimply days judgment
out,Dearborn to run and the had thenagainst been takenmoney

creditors, or himself,had been takenby Dearbornsubsequent by
attachment,and out of the reach of couldwe not ongot these

recover without that it was an act ofprinciples suchshowing neg-
as to be to the cases where the benefit of a mort-ligence analogous

or of a is lost and a held to begage pledge by negligence, surety
But the case is that of adischarged presentedthereby. discharge

attachment,of the and the on another claim—antaking property
act which is to the of a or sur-fully analogous discharge mortgage

unless,render of a it is in our favor.pledge, perhaps, stronger

Parsons,P. JSf. for the defendants on their motion for rehearing.
inThe attachment made in the suit which the note wasplaintiff’s

included the of thewas lost failure bank to thereon withinby levy



264: MORRISON v. BANK. [Belknap,

L., 235,after c.G. ss. 36-38. At thethirty days judgment. time
Morrison,of the no attachment existed to which hepayment by

could have been if he had thereforsubrogated and hadstipulated
is,the The not whether Morrison thequestion hadright. right

to be to suit the bankof then in ex-upon payment subrogated any
istence, toand the same in the ofname the bank for hisprosecute

is,but whether the failure of the bank to itsprotection, prosecute
suit to final suchwas a failure of its thelevy towardlegal duty
indorser as to him.discharge

demurrer,I. To overrule the it must be An indorserheld, (1)—
who obtains the discount of a note in the course of busi-ordinary
ness is a so as to be the failure orsurety dischai’ged by negligence
of the creditor in his care of collateral securities himheldany by
to the same extent inand the same that a would be.way surety

An attachment suchis a collateral that a failure(2) security by
the creditor to a suit the in itprosecute whichagainst principal,
was obtained to final the I each oflevy, discharges surety. deny

unsound,these If either is the demurrer must bepropositions.
sustained.

state,II. the decisions in thisUnder the release of an attach­
in debtor,ment the creditor a suit theby evenagainst principal

after will not Clark,the v.judgment, discharge surety. Barney
Davis,514; ;N. H. v. 2246 Baker N. H. 37 Bank v. 16Rogers,

9; Marshall, 522;H.N. Baker v. 16 Vt. Bank v. Dixon, 4 Vt.
; Lovell,587 Bellows v. 5 Pick. 307.

The of sustains theauthority and there areweight proposition,
and sufficient reasons an attachment lienwhy should be dis­good

from others. I do not claim that an istinguished (1) attachment
Emerson,lien.not a v. 23 N. 555,H.Edgerly establishes that an

is such a collateralattachment that a onsecurity, surety, payment
debt,of the be thereto. isIt not an thatmay subrogated authority

is such aan attachment collateral that the loss *or releasesecurity
it a creditor aof The assertion thatby discharges surety. (2) no

reason has ever been the release ofsatisfactory given anwhy
theattachment lien of the shouldupon propei'ty be dis­principal

lien,from that of other is notany sustained thetinguished by
cited. theauthorities authorities cited in NewAgainst Hampshire,

Vermont, Massachusetts,and where the lien exists,attachmentby
referred to cases in Alabama,we are Ohio,Georgia, Maryland, and

the lien attachment does not exist. Theby authorities citedwhere
attachment,cases of but where theare not has been act­property

on execution. 491,taken Freaner v. 37 Md.ually Yingling, so far
all,it is an at anas theauthority is authority against proposition

Tanner,it is cited. 11,to which v. 44 Ga.Hollingsworth is mere
on this The case is decideddicta the other onpoint. otherway

280,In Dixon v. 3 Ohio theEwing, wasgrounds. property
taken on execution. The value of this case as anactually author­

the inis weakened reference the headby notes to 3ity reporter’s
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Inof this case.since the decisionas a contraWheaton authority,
512, on theisEdwards, the decision ground20 Ala. putBank v.

circum-levied, and the peculiarthe execution wasthat actually
the defendantsis an forcase. The caseof the authoritystances

309, the attach-572; IfSee, also, 15 Ala. 616.6 Ala. (3)here.
to enable acollaterala securitylien is to be heldment ofspecies

holdsuit, toato and pendingto be prosecutesubrogatedsurety
anhe has obtaineda suit in whichmustthat a creditor prosecute

that, collateralholdis to havingor release theattachment surety,
Sub.,This is not the law. Sheld.must enforce it.hesecurity,

this is theit is said that115; Godden, 616. Ifv. 15 Ala.Banks.
attachment, it must bethat prosecutedof the nature of anresult

is, this nature ofavailable, that it isanswer veryto make it my
the activewithoutis of no availsort of a whichthis security,

creditor, he is not tothe whichof the debtor obligedbypursuit
to releasecreditor theor which the rightundertake pursue, gives

it is held that a cred-In whereor it.abandon (4) jurisdictions
ofor theto the without requestitor is bound sue principal upon

attach-that the release of anit be heldthe surety, may reasonably
creditor, in thisBut when a asment the surety.discharges

debtor, is also understate, to sue the andis under no obligation
sort,of itto realize collateral securityno anyobligation upon

that if theto me to follow as an unanswerableseems proposition,
hisof the orcreditor is under no to collectobligation principal

suit; if is notsecurities, is under no to that hehe obligation bring
securities,collateral heto a suit or realize anyobliged bring upon

to thenot to a suitis gatherobliged prosecute already brought
;therein if a failure to suit willfruits of an attachment that bring

not a failure to onea surety, already broughtdischarge prosecute
not do Hitherto this court has so held. At whatwill so. precise
in suit is failure to to be held to dis-a prosecute logicallypoint

? in suit ?a Hoav far a creditor acharge may gosurety safely
Avrit,he sue out a and to scare the out of theMay try pay princi-

? for to sueWill it be safe him even to threaten the principal,pal
and not do it? Or is it to be said he cannot afterstop taking judg-
ment? There is Avherethe trouble comes. It is no answer to say

been sold and intothis had converted Thatproperty money.
no one’s The debtor could claim it waschanges rights. exempt,

and demand the Other claimants arise: the saleproceeds. may
no one. After the of outestops making misstep taking judgment,

thecan the creditor to take the risk involved in seiz-compelsurety
Is there reason a failure to doing property? any logical Avhy

this should a when a failure to take outdischarge surety, judgment
not reason a failure to take outwould shouldany why judgment?—

aa when failure to enter the writ would not?—surety,discharge
reason either of these should a when itany why discharge surety

tois held that a failure or refusal suit does not?bring The(5)
the to take all ofbanks had Dearborn’s theirright property upon
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claims,unsecured and thecollect remainder of their claims of the
various sureties. Neither law nor that soequity requires payment
collected shall be to beconsidered made for the benefit of all the

Sub., 117;s.sureties Sheld. v. 76 N.Harding Y.ratably. Tifft,
461; Rounsavell,Hansen v. Ill.74 238. theWhen attachment(6)

writs,madewas all the the attachedsimultaneously upon property
one for thebecame of all the ofsecurity debts Dearbornpaymént

banks,both anddue the banks had tothe theright apply security
claims notes,on such as chose. The holder of different forthey

which he has one the whole of thesecurity, may apply proceeds
due,the notes last and continue to hold asecurity upon surety

117;Sub.,the ones. Switzler,earlier Sheld. s. v.Mathewsupon
most, Morrison, all,46 Mo. 301. At the if at was(7) surety

for of debta the for which thepart attachedsuretyonly property
was liable. And a for of a debt cannot bepartsurety subrogated

Sub.,while the other remains Sheld. s. 118.part unpaid. (8)
was made the TheThe return of theapplication by attach­levy.

the other writsment was not anmaking secondary application.
bankThe attachment the no or control overgave thepower

fund; had none until the The fact thethat sheriffthey levy.
in areturned the writs certain order does not bind the bank'to
inthat order the andmaking Thispursue application levy.

is not a case of one attachment and then anothercompleted sec­
made, isattachment but a case whereond all the attachments

once; and the in casemade at this restsare his claimplaintiff upon
aof the law. When sheriff has writsa fiction of different plain­

tiffs, his return serve to indicate orderthe ofmay betweenpriority
them; the writs all in ofbut when are favor one suchplaintiff, any

no one,is a mere binds is notreturn and conclusive for ornullity,
if thea Even return were made as it is(9)stranger.against by

bank, it anof the is not ofdirection the Itapplication proceeds.
at to anmost unexecuted intention toamounts them in thisapply

The is made the itorder. had beenapplication by levy. Suppose
tothat Dearborn was make a togeneral theexpected payment

indebtedness, andhis the officersbank had voted toupon apply
notes,certain thethis upon would thesay plaintiff’s:payment

if, made,have been before the wasplaintiff discharged payment
vote,bankthe officers of the had reconsidered this and tovoted

notes,the other so itmake and made ?upon That isapplication
case, record beand one would asthis and as theimportant binding

other, and more.no

Jewett,and S. forHibbard S. the in0. JB. plaintiff, reply.
“ theThe defendants that attachment1. made in thesay suit in

the note was included was lost thewhich failure ofplaintiff’s by
to thereon within afterthe bank levy thirty days judgment.”

this means that thestatement attachmentIf continued to exist
after hadthe thirtytill thejudgment expired,days although pro-
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exe-been onin the meantime appliedhadthe attachmentceeds of
suits, of whatit on ain rests misconceptionotherobtainedcutions

no for-an attachment. Noof writing,theis meant by discharge
thekind, the creditor tells officer toIfisof necessary.mality any

debtor, to deliver itif he tells himto thehackthe propertygive
on,ittohas a or execution takeofficer -who writto anotherover

executions, isit on other the officer justi-to allif tells himhe apply
directions; so,has theand when he donethe prop-fied in following

hands, otheror is in his hands for somehis purposeis out oferty
isThe attachment discharged.it on the attachment.than holding

thisin have more dischargedcould noThe bank way effectively
theleviedits other executions uponthanattachment havingby

property.
not, he hadthe notemerely2. couldThat the payingplaintiff by

andto of thebecome entitledendorsed, subrogationhave judgment
Dearborn, wouldis not material. No doubt heattachment against

tobutto the wholehave had take judgment; nothing appearsup
so, ashave done there waswould not especially enoughshow that he

execution,to the entire so thatin officer’shandsthe satisfymoney
immaterial, however,It ishe have lostwould then nothing.

not,the or if ithe have availed himself of securitywhether would
he avail himself of it. theso that could not Sincewas discharged

under no tois he is of coursenow discharged, obligationsecurity
inincluded the inabout the other notesdo judgmentanything

benefit of his release.order to theget
doctrine, several favor ofthat when a sheriff has writs in3. The

return the order of themone a indicating priority amongplaintiff,
one,no leads thea mere and binds to doctrine that twois nullity

the order of their attachmentmay by agreement changeplaintiffs
is a thethere on claim first secured wholiens, suretyalthough

theto the and suit. Thewishes claim estab-prosecutepay priority
writs,onethe order of attachment is of not oflished by persons,

therefore not of farand is So asby persons.destroyed identity
concerned, in theis the writ with thethe debtor 'plaintiff prior

its in favor of a secondattachment waive attachmentmay priority
another;himself or made but we submit hemade that can-byby

it in to thenot waive either case of sureties on theso prejudice
secured,first or of other that would haveclaim a toany person, right

if were released.the attachment So far as theentirelycomplain
concerned,secured one attachment are theclaims plaintiffby may

the the same as he aof course apply proceeds might apply pay-
those claims to such of them asment made on he chooses,generally

But where an ofsureties cannot order is'complain.and priority
it,established, is bound to itthe whether is himselfplaintiff regard
it.wouldor another that gain by disregarding

intention to obtain orThat an unexecuted to4. security apply
can be without isit in a certain sureties notchangedway releasing

number of the cases cited the defendants are ofAdisputed. by
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this When the creditor hascharacter. obtained his andsecurity,
it,in theelected how to case is A votewriting apply changed.

the to a notbank made is in no anby apply payment yet respect
were,of the at the time of If itthe vote.application payment

the beclaim would without the of If thepaid formality payment.
made,had been or if the vote stood unrescindedpayment already

at the time of the the would bepayment, probably application
final, aseven between the bank and the debtor. Theprincipal
situation of a bank that has the debtor’s of a andpromise payment,

made,a how to itvote when is to the situa-passes apply analogous
tion of a that has his writ to an officerwith direc-givenplaintiff

thereon,tions to certain but inattach noproperty respect analogous
to athat of that has an attachmentplaintiff made.already

Jewett,C. B. Hibbard and S. S. for the on his motionplaintiff,'
for a That a has ofa to secu­rehearing. surety right subrogation

creditor,rities the and isthat he tantoacquired by discharged pro
the them,creditor’s surrender or of areby improper application

state,well established in this and as are notgeneral propositions
in cord,the case. Bank v. Col­ N. H.openly disputed present 15

119; 9;Bank v. N. Pierce,16 H. v.Rogers, Watriss 32 N. H.
560; Bank v. 43 N. H. 457. That noYoung, securities properly

-is,(thatso suchcalled as cannot asbe comeregarded payment)
thewithin second unless alsoproposition come within thethey

first, is clear on since the is not theprinciple, surety injured by
of himself,surrender a of which he could notsecurity avail and

Sub.,is also clear on Sheld. s. 119. That no securitiesauthority.
thecome within first that do not come withinalso theproposition

second, unless there is some reason for themequitable exempting
from the second that does not exist for them from theexempting
first, clear,is likewise since the second results from aproposition

of the first withcombination the that the creditorproposition
must not render the unavailable.surety’s rights

An attachment is a within the firstsecurity proposition. Edg­
Emerson, 555;v. 23 N. H. Mills,Brewer v.erly Franklin 43

292;N. v. Plaistow,H. Chester 43 N. H. 542. It is atherefore
within the second unless there issecurity proposition, some equita­

forble reason it. suchNo reason has beenexcepting insuggested
in state,case heretofore decided this and none has beenany sug­

thein case. In v. 457,Bank 43gested present N. HYoung, the
Toothaker,decision in v. 381,Me. that theSpringer issurety43

the release of an attachmentby on the principal’s^discharged prop­
is mentioned with In Davis,erty, apparent Baker v. 22approval.
27, 37, J.,N. H. to have hadPerley, an aappears thatimpression

be abandoned withoutlevy themight Thesedischarging surety.
Clark,are both In v. 514,obiter. N.Barney 46 H.opinions Bart­

J.,lett, mentions the whether thequestion would be dis­surety
release,iafterthe ofcharged by that'hadjudgment, beenproperty
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suit, it,in theattached but no and weupon thinkexpresses opinion
it be inferred from thecannot authorities cited him what Irisby

was,was. inThe decision v. Clark that theBarney cred­opinion
itor withdraw note froma a suit themight against principal,

attached,wherein of the had been withoutproperty dis­principal
the on,note was notThe declaredcharging surety. andspecially

it notdoes that the note was in the suit inappear any way except
that the had intended to introduce itplaintiff’s under theattorney

counts. The court treated the ofwithdrawal the note asmoney
it,to the discontinuance of a suit and it isequivalent upon impos­

is,it effect.sible to The therefore,decisiongive any greater at
utmost, 9,the the same in Bank v.as 16 N. H. whichRogers, is

thecited The of this iscourt. decision notby stated inground
Clark,v. but is stated v.in BankBarney very fully Rogers, which
is, therefore,case case,latter not the first but still theonly leading

thecase on subject.
Bank v.Iñ the to theRogers, benefit ofsurety’s rights security

debtor,thetaken creditor from the and bisby principal discharge
it,the release oftanto creditor’s arebypro fully recognized. A

lien is mentioned as a to whichjudgment thesecurity surety has
this and the whether an attachment is suchright, question a secu-

butis not discussed. The effect of asuggested nakedrity release
of either an attachment mentioned,or a lien is notjudgment but
it is that the creditorheld discontinue the actionmay against the

without the whether anprincipal discharging surety, attachment
had been made or not. The real of this decisionpoint can per-

bestbe understood anby casehaps supposing toanalogous arise
the a or awhere issecurity mortgage. thepledge Suppose creditor
a ofor a from thehaving pledge mortgage property principal debtor

it,to foreclose either orsuitproceedingsbegins by noticeby and
sale,of the latter iswhereadvertisement permitted theby contract

thatlaw: he has an toequitableor abandonby right the pro-
settled,is well within thecomingceedings, ordinary principle, that

is not to takethe creditor active measures toobliged enforce the
themor even to in whensecurity, persist undertaken. The decision

is,v. hethat stillRogersin Bank abandon themight proceedings,
the effect of such abandonmenteven if were to lose the security.

of the creditor to or notThe proceed toequity proceed, prosecute
or abandon as heproceedings already begun, exactly chooses, is

be If there is atoheld that isparamount. security of such a
mereas to be lost hisnature discontinuance ofby proceedings

it,to enforce it is not lost theby act;creditor’s directbegun it is
tolost his theceasing prosecutebyincidentally neces-proceeding

it, and the is notto preserve suretysary discharged. This may
state,as in thisconsidered establishedbe it isalthough against the

elsewhere,current of inauthoritygeneral especially jurisdictions
attachment it isan is held towhere be a(as here) collateral secu-

a is toof which entitled Sub.,Sheld.surety subrogation.rity s. 122.
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attachment, the suitstillof an while prosecutingreleaseBut the
made, in isis different unjustifiedit is entirely principle,wherein

or otherin Bank v. in Newto be found Rogers, anyby anything
Davis,v. and isthe in Bakercase dictum strictlyHampshire except

in a casethe of Probably,to release property pledged.analogous
claimants, in Bank v.adverse aswhere there were threatening

eitherhave to abandon ancreditor athe would rightRogers,
the case he mustbut inor a ordinary certainlyattachment pledge;

beno reason can forand equitableretain givenpledged,property
as heto attached so con-him retain longnot propertyrequiring

it beenthe suit wherein has attached.tinues to prosecute
aware,asis no so far we are tothereAfter way,judgment,

release,a and a dis­release wouldabandon the action byexcept
If, however,theandthe debt discharge surety.charge original

an afterto discontinue action withoutthere is judgmentany way
debt, not that Bank v. Rogersthe we do dispute andreleasing

to suchare establish that av. Clark authorities tendingBarney
the there waswould notdiscontinuance discharge surety, although

attached; but an thaton wasquestionopinion expresslyproperty
here, theis since Dear-­reserved. It immaterial judgment against

not abandoned.born was
state,this are inoutside of theOf the cases great majority

231;Sub., s. 122. & Guar. 5 WaitSheld. Sur.our favor. Bayl.
Indeed, of that conflict& 245. after the thoseAct. Def. rejection

Emerson,v. few are left us. Wewith against purposeEdgerly
the that have been cited inNew casesto consider only England

307,Lovell,in v.case. The dictum Bellows 5 Pick.the present
thatthan Bank v. the creditorRogers,no further namely, maygoes

action, isan attachment lost. Theanabandon although thereby
is,Dixon, 587,v. 4 Vt. that “asBank elierdnetrine of Montp­of

have timewhich the creditor the theto securities atmayany
into which had anthe and haveentered obligation,surety may

toin the become the creditorinfluence inducing surety obligated,
faith, and not themwith to themust act good discharge prejudice

but that the creditorthe release securityof may anysurety,”
him the contract his own bene­forobtained suretyshipby ofafter

of the if in such releasefit and without any request surety, making
hisfaith and with a view to own interest. Thehe withact good

thethis statement of doctrine of is not inof the caselatter part
attachments;stated of anythe case itself expressly security except

is to other as wellbut securitythe reasoning general, applying any
is the construction beenThis which hasto attachments. putas

Stickles, 252,court v.the same in Crane 15bythe case Vt.upon
wasin a bill of sale ofthewhere security question personal prop­

“Dixon,; of Bank v. that it tothe court seemsand says, recog­erty
that be and the under-­nize the doctrine security may relinquished

to the fullest extent. The the noteofpayee maysigner pursued
obtained,heas have hissuch at ownmaysecurity sug-give up
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without assistance from the he acts ingestión, any providedsurety,
faith and with reference to his interest.”own This doesgood only

Sub.,not with the law asaccord held s. orasgenerally 119),(Sheld.
457,in v.(Bankheld New 43 N. H.Hampshire PhilbrickYoung,

Shaw, 356,v. 61 N. H. where the were takensecurities after the
ofcontract and without the sureties’ and nosuretyship request),

can, therefore,Vermont case be an in Newauthority Hampshire
on this v. Marshall, 522, moreover,Baker 16subject. Vt. goes

v.no further than Bank Rogers.
case, know,The New so far as weonly England that admits the

doctrine that the of securities is ageneral discharge ofdischarge
the such securities were thesurety, although creditoracquired by

the contract ofafter was entered into and withoutsuretyship the
of the and decides whether anrequest surety, attachment is or is

rule, Toothaker,not a within the is v.security 381,43 Me.Springer
and that case decides that it If,is such a therefore, thesecurity.

shouldcourt the defendants’adopt thethat decisionsinsuggestion
where the lienjurisdictions attachment existsby should control

case,the the decision must be them. The Maineagainst and Ver-
mont cases no distinction betweenrecognize attachments and other
securities, while the Massachusetts and the New casesHampshire
do thenot touch question, obiter inexcept Baker v. Davis and in
Bank v. theYoung, of J.,opinion that aPerley, distinction exists

based on a ofbeing misunderstanding him,the authorities cited by
J.,the of Bellows,while thatopinion exists,no distinction is sup-

the he cites.ported Theby authority decisions that the creditor
discontinue an action anmay attachment isalthough lost thereby,

do touch thenot becausesubject, theexpressly put upon ground
that the creditor cannot be tocompelled theprosecute action.

notare decisions creditor,that theThey while anprosecuting
action, do whatever he withmay pleases securities obtained there-
in and not adischarge Because thesurety. ofequitable theright

tocreditor discontinue the action overrides the ofequitable right
the to have securities itsurety nopreserved, means follows thatby

isthe creditor not in bound togeneral, that of therespect right
surety.

The decisions relied on the defendantsby rest on an equitable
that the notprinciple, to beought allowed tosurety his lia-escape

reason of the creditor’sbility by a heabandoning hasproceeding
undertaken for the collection of his debt from the debtor,principal
even the effect of suchthough abandonment is to causeincidentally
the loss of a collateral This is ansecurity. intelligible principle,
which can be to new cases asapplied arise, withoutthey embar-
rassment other than that which is incidental to the ofapplication
established to new cases inprinciples ofany thedepartment law.
It is an equitable thereprinciple, though be doubt whether itmay

be madeshould But theparamount. which the courtstep now
thinks of is a into thetaking If thereplunge dark. is equita-any
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based,on wbicb it can be thatble has not beenprinciple principle
counsel,in the of or ofenunciated the courtingenious arguments

delivered,the last unless thein court is to over-opinion prepared
this,casesrule New wholesale. To weHampshire by prove pur-

examineto onwhich the decision hasevery supposedprinciplepose
been founded.

In the first we the asplace, protest against questionstating
“ the bank’s failure towhether the execution issued on theirlevy

Dearborn as maker of the note the availsagainst uponjudgment
of the attached the from hisproperty discharged plaintiff liability

case is before theendorser.” court on the demurreras ofThis
ofdefendants. The the court which wethe arejudgment seeking

“reversed was demurrer sustained.”to have If we are precluded
the actual fact that the bank’s wasfrom made afterproving levy

Dearborn, but before the attachment hadagainstjudgment expired
of tbe ofreason after such onlapse thirty days judgment,by

of a fromcase which thathaving agreedaccount incautiously upon
omitted,was in our bill andfact although plainly alleged .admitted

answer, notand omitted from thein the caseagreed by agreement
mistake,but accident andas a still it is ancompromise, by pure

that the fact shall be in favor theunheard-of ofthing presumed
There is no incorrect statement on thisdemurring.party point

case; there is anthe absence ofin statement.simplyagreed any
demurrer, fact,the on of,all the authorities we have ever heardOn

in favor of thebe whose isis to demurredpresumed party pleading
isthat erroneous in theIf casepresumptionto. present (which

defendants,the on their demurrer reason ofit is not), losing by
error, on,theirhave answer to fall can amend itthat back by

bill,fact in thethe and have the benefit of theallegeddenying
facts.actual

is, whether the creditor’s ofThe question really presented levy
in his own favor onexecution the attachedanother property (or

his attachment onavails), thereby necessarilyits releasing any
writ, a from his a claimother on ondischarges surety liability

attachment hadthe earlier been made.which
“that a is notis fromIt suggested surety discharged liability by

attachment,”release of the to v.the creditor’s which Bank Rogers,
Davis, v.and Clarkv. are cited. But thisBarney not,Baker is

it,of theand reasons foritself anindependentby intelligible' equit-
isIt not cited,the whichable casessupported by decideprinciple.

the creditorthat discontinue his actionmayonly although an
is released. Inthereby v. Clark theattachment discon-Barney

default,was after but while that ittinuance make amay stronger
ofthe thecase of it doesapplication not introduceprinciple, a

new principle.
“further thatis withoutsuggested,It histoprejudice rights

the creditorthe decline tosurety, may additionalacceptagainst
“to him theoffered heby issecurity principalthat under no
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himof the which the lawto remediespursue givesobligation any
him tothe do sothe surety requeststhoughagainst principal,

“ debt the inneed not thethat the creditor prove against principal
executor,exhibit note to deceasedthe the principal’sbankruptcy,

it to thenor if is administered as insolvent com-his estate present
these,ofWe do not see themissioner for bearingallowance.”

ais to hold that creditorunless the court whateverprepared may
tosurrender without hisdecline to he rightsaccept, prejudicemay

to anthe and the omission attach-that dischargeagainst surety,
is a of a remedy.ment in a suit which is not discontinued pursuit

than isThe first makes the somewhat broaderconclusion probably
then,; “securities,”but one about and whenintended cannot argue

conclusion,one the substitute andto “attachments”gets suddenly
to belimit the conclusionto them. The second aappears strange

correct,and,use of it is not anif it is clear omissionwhylanguage,
to surrender is not a of apledged equallyproperty pursuit remedy.

creditor,It is butsaid that “it is not the the who trustssurety,
the and it business to seeis his that theprincipal, principal pays.
The ofchief creditor in a isthe to avoidobject requiring surety
the of to his remedies thenecessity legalresorting against princi-

to ofthe vexation and and castpal, escape thatexpense litigation
contracts,burden another. that heThe not willupon surety pay

the note in case cannot duethe enforceonly payee by diligence
maker,the willbut that he himself itpayment by when itpay

contract,Iffalls due. he his the creditor hasperforms neither
cause nor to institute These state-opportunity legal proceedings.”
ments the that the creditor refusedoctrine tosupport exertmay
himself to collect of tothe and refuse takemayprincipal, security

kind,of and the doctrine thatany the cred-they partially support
itor instituted himdiscontinue formay proceedings collectionby
from thethe be effect on ;whateverprincipal, may securitiesany

attachment,but not ofdo the naked release antothey unlessapply
ofalso to a of kindreleasethey apply any security. eitherThey

do not the case,touch too far.or they go
“It is said that anlien attachment isThe acquired by themerely

to the obtained onright execution when thelevy particular prop-
attached.” lien ? A isWhat iserty any mortgage thesimply
to the or the of a saleright ofacquire proceeds itproperty (the

same analternative exists the case of b\rin dueattachment) pro-
The the creditorof detention orceedings. someright by by agent

of his sheriff in case of an exists(the the alsoattachment) in the
case of a and a of inofmortgage additionpledge personal property,
to the anA to execution onmentioned.right levyright particu-

claims,lar iswithout to aproperty, intervening val-regard pretty
uable if the andis sufficient the debt can beright, estab-property
lished, is, inthat in athe same cases which or amortgage pledge
is of value. It is to be a collateral andsettled asecurity, security
of which the is toentitled WTat moresubrogation. can besurety

VOL. lxv. 19
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it,toof the creditor retain soit to make it theof dutyrequired
thatnot interfere —someas other does equitysome equitylong

or a like that toin the case of adoes not exist mortgage pledge,
thinksas the creditor for hisnot toor proceed, accordingproceed

own advantage?
“that has noIt is further said The greater right againstplaintiff

to the tois under nothe and obligation surety,greaterprincipal,
than on otherthe attached any exposedon equallylevy property,

failure tois no the creditor’sThe more injured byto levy. surety
other. If he isthan in the notin the one case discharged bylevy

unencumberedto on the prop-the creditor’s refusal levy principal’s
him tohim the whoout to by surety, requests levyerty pointed

it, that he a failure tocannot be held is discharged byit levyupon
alike,Inattached. each case thetbe surety may payon property

creditor, the execution for his own bene-to the and levythe debt
this, as thecorrectness of all so lien ofWe admit the longfit.”

is Whether the will be dis-suretythe attachment preserved.
creditor, theif after takingthe judgment princi-againstcharged

his the is dissolvedinaction till attachmentcontinues by oper-pal,
law, demurrer, anda not on this notof isation question open

of the But the to be deter-the facts case.raised actual pointby
is,shall arise whether it iswhen that questionmined culpably neg-
to run that theto a lien once out sosuffer acquired suretyligent

it,the debt cannot avail himself of and not whetherofon payment
Thenot to resort to means to enforceis payment.it negligent
Thethe last to all securities.sentence offinal quotation applies

debt, and then his own benefit athe foreclose forsurety may pay
creditor, or, theto the if he attachmayprefers,mortgage given

is true as itThe statement but an argumentenough,property.
too far.goes

“ If thethat the creditor cannot attachis said principal’sIt
it,to thethe executionwithout being obliged levy uponproperty

nothe But one-inis in effect attachment.”bydischargedsurety
be execution.that he can to thecase contends compelledthis levy

to in a the releasedbe as case wherewould say, securityIt pertinent
the a ofthat if creditor cannot takea mortgagewas mortgage,

it, thewithout foreclosetothe property being obligedprincipal’s
the Theeffect the ofis in discharged by taking mortgage.surety

“statement, lands,he hisIf attaches he must takethat paynext
in whichits value of the lawful moneyat placein land appraised

is chi-theas well as toprincipal equallythe agreed pay,”surety
merical.

sureties,that doctrine be tois said our might prejudicialIt
thetheit tend to creditor from ncurringdiscouragebecause might

er Bankhim an attachment. Unuponimposed byresponsibilities
do not us bethose seem to to very heavy.responsibilitiesv. Rogers,

some-said of that no the creditorit be doubtany security,But may
it as a finalto take because he is itrefuses not satisfied withtimes
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resort, wishand does not to embarrass himself theby incurring
retain it.toobligation

“said, withIt is that the is chargeablefinally, surety knowledge
contract,not ifthat the has the such is theprincipal performed

infact. The creditor is no case bound to inform him that the debt
theis not The have had full benefit of thepaid. plaintiff might

contract,attachment his and the debt atby performing paying any
While istime it subsisted. It no answer for him to that he didsay

not know bank had sued or thethe Dearborn made attachment.
toThe bank was under no sue Dearborn and attach hisobligation

or the that such hadto action been taken.property, notify plaintiff
of writService the the was notice that the debtplaintiff hadupon

not been was on theHe all factspaid. put inquiry touching relat-
histo care would have informed himOrdinary ofing liability.

the and of thesuit Dearborn attachment. His lossagainst is
caused, bank,not of the but his ownact breach of theanyby by

in not the note it duecontract when fell and hispaying subse-by
statements,Is there one of these orquent negligence.” any any

that be them,can deduced fromconsequence thatlegitimately
not samewould have the force and the same if theapplication

released had been a or a ? so,If wesecurity pledge can-mortgage
not thesee distinction.

No has been eithergeneral wellprinciple suggested, grounded
not,on for decision of case defendants,or the this for theauthority

that subvert the whole law of theexcept principles andsubject
overrule numerous in this ascases state as well in other jurisdic-
tions. the that a is notSuppose proposition, surety discharged by

attachment,the release of an is thetaken as itself thatprinciple,
is, case,itthat shall stand as an isolated an to theexception gen-
eral that isa tanto aprinciple surety discharged pro by release of
collateral securities: where does thethat leave ?general principle

it,An without a reason for anexception notexception based on
some other the and leaves theprinciple, destroys principle deci-
sions to it asestablish so isolated andsupposed many unclassified

cases. The different cases that have beenspecial decided on that
will remain on their facts,state ofprinciple authority particular

weakened, but,bethat will until a newthough authority principle
court,has been discovered and enunciated the aby thatprinciple

includes and thethe old cases is at sea.exceptions, everything
the thatnext case arises concerns aSuppose vendor’s lien on

onfurniture: the is entitled thesurety probably debtpaying to
lien,be to rests athe for that on broadsubrogated equitable prin-

case,not attacked in thisciple thatdirectly principle toapplies—a
kind of collateral aneven attachment. Butevery security, will he

lien,be thethe vendor’s surrender of orby hisdischarged by levy-
on the furniture to another debt? Thating satisfy can-question

not be theanswered court. It be that theexcept courtby may
liens,will that the is tocase othersay andanalogous that the
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thusof the furnitureof the valueto the extentdischargedissurety
hand, it bemay thatthe otherOnor misappropriated.surrendered

he did notown fault thatthat it the surety’swaswill saycourtthe
debt,to theit was his payof that dutythethe benefit security;get

lien and haveto the gottenhe have beencould subrogatedthenand
it;-that buttothe lien amounts nothing simplyofbenefitthe

furniture, onor to sell it due proceed-back theto takethe right
was), that theandthe contractto what particular(accordingings

furniture,in whento take hisbeshould not obliged paycreditor
to him inthe had payas well as promisedprincipalsuretythe

ofto incur thenot be expense keep-should compelledormoney,
it; morevendor is under nothat theand sellingadvertising,ing,

to some otherthan he is attachretake this furnituretoobligation
debtorwhich thethe hap-statutory exemption)(beyondfurniture

on furni-a lien; that, if the creditor cannot reserveto ownpens
it, is in effect dis-to enforce the suretywithout being obligedture

on,lien, so with the otherthereservation ofthebycharged —and
is ascase, one of whichin thisádvanced everynearlyarguments

to other.the one case as thetoapplicable

Carpenter, to theJ. The case comes on a demurrer plain-up
“bill, an that thean answer andwith agreement allegationstiff’s

facts, it isbe whereand answer are to taken as exceptbillof the
is if all the undis-It considered asspecificallyagreed.”otherwise

case, someofin the bill. the wholewere alleged Uponfactsputed
The view of them most favor-facts are left in doubt.materialthe

1881,12, defendant bankis this: thethe Aprilto plaintiffable
an action to recover aDearborn promissory(1)againstbrought

indorser, caused Dear-the was liable as andwhich plaintiffonnote
attached,. on unse-be several other actionsto (2)born’s property

the toin which was attached subjectsame.propertydemandscured
attachment, and an the as(3) against plaintiffformer actionthe

attached was sold on the writs consentbyThe propertyindorser.
the forand the avails held officerby applicationof the parties,

L., 224, 1881,19, 5,c. ss. 38. October theto law. G.according
in theall the suits. The avails of attach-judgmentobtainedbank

toinsufficient the The banksatisfywere judgments.ed property
on theissued founded theirexecutions uponjudgmentsthe'placed

officer,in the hands of the who withindemands thirtyunsecured
rendered,were and the(asthe plaintiffjudgments says)afterdays

November, 1881, direction,theof bank’sby applieddaythe thirdon
of the attached“the avails themproperty, leavingthemupon

theon indorsed note unsatisfied.t'he judgment wholly,andpartly,
March, 1882, inof the ofplaintiff,25th day ignorancetheOn

himself,theof action thefacts except against paidthe foregoing
him, his billand seeks to recover of the bankbyagainstjudgment

so paid.amountthe
that thewithout stands in theinquiry plaintiffis assumedIt



December, MORRISON v. BANK. 2771889.]

ofand has all the a so asfarrights surety,position though, appears,
he the note itindorsed and to be discounted the bankprocured by

Bank,ofin the course business. Duncan 11 Div.v. Ch.ordinary
., 1; Little, 502;6 v.88—S.­ C­ Ca. Hurd 12 Mass. Pitts v.App.

don, debt,2 N. Y. A352. of theCong­ surety, upon payment may
the execution,take an of creditor’s or ofandassignment judgment

his theaction and for his own benefitpending against principal,
the action a sub­defence made theprosecute against by principal’s

creditors, the execution thesequent attaching levy propertyupon
or,attached, name,thesuit in officer’s it of therecoverby attaching

;Emerson,v. 23 v.N. H. 555 Brewer FranklinEdgerlyreceiptor.
Mills, 42 N. H. In both292. of these the wascases assignment

creditor,made the in hadwho neither casevoluntarily by any
attached,in the theinterest or claim forupon property except

of the debt the hasthesecurity paid by Though questionsurety.
state,been in thisnever determined it be wouldthatmay equity

compel the creditor to make the or would theassignment, subrogate
to his an inwithout cases of this character.rights assignmentsurety

The creditors and the notaresubsequent attaching receiptor injuri­
affected the remain in the sameby subrogation; they jjositionous^

if, withoutwould the intervention of thethethey occupy, surety,
creditor the andaction made the and one else haspursued nolevy,

cause to Whether the onanyapparently complain. surety, pay­
debt,the of,ment of would be entitled a liketo or sub­assignment

to, ofthe a creditor haswho on the samerogation rights property
forattachments the ofsecurity other which itdemandssubsequent

is insufficient to so that heeither or the must suffersatisfy, surety
loss, ais different question.

The has no reason to ofplaintiff the be-complain agreement
him,the two Astween banks. to his case stands if all theas sued

demands Dearborn were the of the defendantagainst property
bank. Dearborn’s was insufficient to all ofproperty them.satisfy

bank,As between him and the it was ofimmaterial which the
attachments was first. them the bank theBy acquired legal right
to the attached on their notapply inproperty judgments, merely

attachments,the order of the but in such order as they pleased.
thecould it on thein last as as inwell theThey apply judgment

suit,first orattachment rata on all the or inpro judgments,
such other manner theiras interest This ofrequired. right

was a valuable of their It isappropriation as ifpart security.
Dearborn had delivered the to the bank in withproperty pledge,

sell itto the in satisfac-express authority and*apply proceeds
fit;tion of such of their claims as see ifor as he hadmightthey

bankthe a of the to secure theirgiven all de-mortgage property
mands, without for its on one of themstipulating application any
in to another. The the debtpreference onplaintiff, by paying

liable,which he was notcould the bank of the todeprive right
the at their election theon other Indebts. orderapply property
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of hethe benefit the was boundto himself to toentitle security,
of which it helddebts for the was the bank.the byall paymentpay

150, 153, 154,39 N. H. and cases cited. Thev.Gannett Blodgett,
the had a lien onthat Dearborn’s propertyassumption plaintiff supe­

attachment, has no foundation in lawbank’s second orrior to the
otherwise,in truth no lien attachment or butin He had byfact.

to theacquirethe right byequitable subrogation securitymerely
that If thisthe bank ofattachingby property. rightobtained by

lien,be called it noa had overcould properly priorityacquisition
held the bank. The oflien thebythe attachment equitable right

Dearborn’sof to the satisfactionto propertybank the application
him was at theclaims least toagainstof unsecured equaltheir

to have that to thepropertythat of the appropriatedplaintiff pay­
which he was Dearborn’sdebt for thement of the surety. By

“in additionbank the Whenthe acquiredattachment legal right.
title,claims in and has theoneor more have equal equitytwo legal

19,Foster,Eastman v. 8shall Met. 29.title prevail.’’the legal
toof "securities held the creditorbysubrogationThe rightsurety’s

to the thenot of latter. Hisand superioris subordinate rights
is, creditor,the same as the notbe in in apositionto putright

the benefit ofcannot have the withoutone. He securitybetter
istoburden which it subject,theassuming discharging*—^without
of which it held.for the is Hispayment rightthe indebtedness

contract, but of naturaluponnot upon principles justice.rests
123,Ward, 130. It be to4 Johns. Ch. wouldv. unjust per­Hayes

him, debts,of the debtof or one of severalon partmit payment
of suchsatisfaction debt or of a debt ato the partto appropriate
for theholds of thethe creditor satisfaction entirewhichsecurity

him, in thewould be not sameIt putting positionindebtedness.
creditor, a better one. It would tend tobut in “defeat theas the

and in someof cases theend suretyship,” might placeandobject
than he would without aa worsein position occupy surety.creditor

150, 154,39 N. H. 155. To hold that thev. Blodgett,Gannett
debt was toof his entitled be subrogatedon onlypaymentplaintiff

attachment, thatto hold he could the bank to-­is compelto the
debt,theto satisfaction of thatthe attached propertyappropriate

totheir it on the other debts. Itof rightthem applyand deprive
the bank inof the attach­thehold that vigilance obtainingis.to

not to their but thatto to ofis advantage,ment security operate,
tohad made the bank aIf Dearborn general pay­the plaintiff.

without it tohimclaims against appropriating anyon theirment
debt, it tomade With the bankor had express authorityparticular

chose,his debts as the could asof plaintiffit on such theyto apply
to it on thebe debt forthat compelled applyask theyequitably

Benedict, 437,Bank v. 15 Conn.liable.washewhich Stamford
the and tohad rightbank legal equitable appropriateThe445.

claims,the of ofto satisfaction theanythe attached property
The could haveattachments.the plaintiff acquiredsecured by
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interest in the whatbank’s wouldpropertythe by paying equity
to to him interesthim An of that wouldpay. assignmentrequire

until he the for the ofdebts whichnot be equitable paid payment
theirhad obtained bv attachment. Brownthe bank security v.

102, 104; 150;v. N.18 N. H. Gannett 39 H. Kid­Blodgett,Ray,
380, 382, ; Bank,383 v.v. 48 N. H. Belcher 15 Conn.Page,der

444,437, ; Stow,381; Benedict,Bank v. Conn. Root v.15 445 13
510,5; 518;Snow, 1 Cush. Bank,v.Met. Wilcox v.Society 7

270; Wodehouse, 18.Far­ 23 Beav.ebrotherv.Allen
werethat the lawBut that theassuming assumingotherwise—

of hison own debt at timemerelypayment anyplaintiff during
attachment, so,of the had he chosen tothe life do havemight,

lien,himself of the andattachment have levied theavailed might
onfor his own the attachedbenefit funds—the resultexecution Is

did notThe the debt in thethe same. lifetime ofplaintiff pay
attachment, after itnor untilthe oflong expired operation law.by

not from and fromHe did refrain a to thepaying, asserting right
done thereason of bank. Itlien byby anything distinctly appears

that he never the ofacquirednot to theonly right subrogation
lien, he neverbut also that would haveattachment it ifacquired the

continued in as as the lawlien had force Thelong permitted. ques-
is, whether facts thetion these wasupon plaintiff fromdischarged

the tobank’s failure the execution foundedby levyliability upon
on thenote indorsed the attachedthe orby plaintiff property, by

onof the their otherthe executions.application If theproperty
towere under no the funds onbank the indorsed-obligation apply

cannotthe becausenote judgment, plaintiff complain were notthey
hand, ifOn the other the bank were boundso toapplied. apply

on that so,them the their to dojudgment, plaintiff, by neglect was
isfrom entitled toand recover thedischarged liability, money paid
ason the him mistake. In case,eitherjudgment paidagainst by it

material to him the funds wereis not that on otherapplied judg-
is,in favor of the bank. His notments that thecomplaint bank

else,the funds but action,have rather than one that theirgot any by
non-action,theiror he has been of them. Llisby deprived injury,

suffered,he has and the bank’s theif are same asany liability, they
have been if the'funds beenwould had lost the bank’sby negli-
or if onthe which the bank applied themgence, judgments had

in favor of instead of thebeen bank. The bank’sstrangers appli-
was no thecation to unless at the timewrong plaintiff, of the

it towas his have it made elsewhere. Asapplication right against
him, bank had antheexcept unquestionable toeverybody right ap-

the funds on the indorsed-note onor the otherjudgment,ply judg-
ments, at their election. The actual wasapplication con-merely
clusive of their election to abandon the lien onproof the former

to enforce it on the latter. Theand on whichonly ground the
can of the is,bank’s action that itjustly complain wasplaintiff his

to have the on thefunds formerright applied judgment. The real



v. BANK. [Belknap,MORRISON280

the bank’sis, neglectthe discharged bythen Was plaintiffquestion
on the indorsed-noteof the attachedto the avails propertyapply
them ?itexecution, to uponor their failure levyby

to his theagainstwithout rightscreditor prejudiceThe may,
theoffered.by princi­additionalto securitydecline acceptsurety,

457, He is under noN. 461.43 H. obliga­v. Young,Bankpal.
himthe lawwhich againstof the remedies givestotion pursue any

so. v.him to do Davisthe requeststhe suretythoughprincipal,
Pearson, H.v. 8 N. 539. He231; Mahurin3 N. H.Huggins,

him in exhibit thenot the debt bankruptcy,need againstprove
nor,executor, isif his estate admin­note to the deceased principal’s

for allowance.insolvent, it to the commissioneristered as present
short, he notMcAllaster, In is to8 N. H. 389. requiredv.Sibley

eitherto fromdirecttyobtaintake active measures paymentany
he holds as Bankwhichthe or out of security.propertyprincipal,

17,9, it18. As between creditor andN.v. 16 H. surety,Rogers,
v.theto see that principalis business pays. Sibleythe surety’s

inThe creditor’s chiefMcAllaster, H. 390. purpose requir­8 N.
to remediesthe of legalis avoid necessity resortinga toing surety

ofthe andvexation expensethe escape litiga­against principal,—to
tion, another. The contractburden upon surety’sand cast that

due, notis, note when it falls and thatthethat he will himself pay
holder,in the or cannot due diligencehe it case payee bywill pay

contract,his thethe If he performsprincipal.enforce bypayment
nor to institutecausehas neither opportunity legal pro­creditor

ceedings.
is to be tothe debt entitled the se­A subrogatedpayingsurety

the timeheld the creditor at ofcurities and remedies by payment.
the consent surrenders aIf demandthe creditor without surety’s

for thethe as ofin his hands securityby principal paymentplaced
to the extent of itsdebt, is value. Bankthe the surety discharged

119; Pierce,v. H.32 N. 560. ItColcord, N. H. Watriss doesv. 15
thenot, however, he is creditor’sfollow that aban­discharged by'

onhe has obtained theof a lien which principal’sdonment property-layn lien attachment differsThe frombyof acquiredby process
securities, other in that it cannot bethings,among pre­ordinary

and continuous It is dis­served without active diligence expense.
action, itsbyto enter the discontinuance aftera failuresolved by

defendant,for the and ofexpires bya operationby judgmententry,
L., 224,for the c. s.after Gr. 86.lawin judgment plaintiff.daysthirty

lien,and avail himself of the the mustto maintain plaintiffIn order
favor,his and ain make withinthe suit to judgment levypursue'

Both the of an action andthereafter. theprosecutionthirty days
with trouble andof a are attended aexpense.making levy By

serious beis in liabilities incur­if the dispute,property maylevy,
is under no to himself tocreditor theobligation subjectred. The

latter,for theor to benefit. Thethe surety’sexpense liability by
debt,the theof andacquireseasonable may right to.adoptpayment
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action, the for his benefit at histhe and make ownlevyprosecute
is not to exercise the HeHeown obliged right. mayexpense.

not,not, fit. Ifaction,the or as he sees he does the creditoradopt
does,the of If he heclaim him for the suit.has no expenseupon

take, action,the of itsthe benefit of the burden cost.must with
370, 378,H. Itv. C. P. 45 379. would beLow N.Railroad&

to avail of theto him himself withoutpermitunjust security paying
it the creditor to and it. He must alsowhat cost preserveprocure

the creditor further costs. Bank v. 16Rogers,indemnify against
9, was for the theN. H. 17. It questionof(as purposes present

foris the on of the debt whichassumed) plaintiff’s right, payment
rendered,he after the waswas liable within thirty days judgment

the of thewith accrued actionbank’stogether expense against
Dearborn and them further toexpense, levyindemnifying against
their execution for his own benefit on the attached Ifproperty.
he thus to and claimed the the bankbecame entitled wasright,

to him to make the This was the full extentbound permit levy.
of the and of the bank’s That theplaintiff’s right obligation.

thedid not assert was not the fault of the bank.plaintiff right
if,He stands no better than he thewould at timebeing present

bank,of the made the he hadapplication by protested against
it, and had done more. His of the attach­nothing non-acquisition
ment lien was due to his own and not to fault ofneglect, any
the bank. What have been his if he hadmight remedy acquired
and claimed the to and the bank reason of aright levy, by previous

cause,of the funds on other or for hadapplication judgments, any
it,refused to him to make is nota raised thepermit question by

case.
A is not the creditor’s of andiscontinuancesurety discharged by

action him the and thebrought by against principal, consequent
dissolution of an attachment of the Bank v.principal’s property.

; 27, ;Davis,16 N. H. v. 229 Baker N. H. v.Rogers, 37 Barney
Clark, 46 N. H. In514. the last named case the action was dis-
continued after the defendants were Ifdefaulted. a reason might

been,be none has and none is forsuggested (though perceived)
to the abandonment of an attachment after a default orgiving

after a effect different from an earlier abandon-legaljudgment
ment, there is no for effect forany oneground claiming greater
made after than for one made after a default. A defend-judgment
ant’s and a to the of theplaintiff’sliability, right application

debt,attached in satisfaction of the are as conclusivelyproperty
fixed a default as a It cannot be held that theby by judgment.

was from the bank’s failure toplaintiff discharged byliability
the execution theand dissolution of the attach-levy consequent

time,ment of without v. Clark.by lapse overruling Barney
A has no in law or in to the creditor tosuVety right, requireequity,

his outdemand of the rather than hissatisfy principal’s property
For the of his the,own. for a breach of contractpurpose remedy
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the as a Heis entitled to treatthe creditor principal. maysurety
several,or if the contract is attach thesue them severallyjointly,

each, either,that hisand his execution of atof uponlevyproperty
the be sustained withoutThe of cannotelection. position plaintiff

the creditor of this A creditor holds a note forright.depriving
forand a note the same sum$100 A with B as surety,against

note,the onHe sues former attaches and sellsA alone.against
$100,to the of and also silesthe of each valuethe w.rit property

the tonote and attaches same of Athe latter property subject
atHe obtains the same timethe former attachment. judgment

both debts are secured. But thein both suits. Apparently fully
one or the other of the withinbe on judgmentsavails must applied

lost. ofthe is If the avails A’sor security propertythirty days,
B, the latter is dis-on the A andare againstapplied judgment

the is satisfied. If are on thebecause debt they appliedcharged
alone, B is theA says plaintiff,discharged,judgment against

inthe the suit and B isattachment Aagainstbecause thereby
withinis not at what time theIt material daysreleased. thirty

its effect is the samethe makes thecreditor application: legal
29th,the or at the moment of the 30thon last daywhether made

is hasHeThe certain.surety’s dischargeafter the judgment.
the and assert to jointdebt his theno to rightoccasion pay levy

It is for him to aloofA’s better standónexecution property.
attachment,effect, is byIn he thedoand nothing. discharged

and the creditorthe attachment Ifor at all events by judgment.
and the toactionattaches the property pursues judg-principal’s

land,If hement, is attachesinevitablysurety discharged..the
value,its theat instead ofhis in landhe must take pay appraised

as thewhich the well assurety principal agreedlawful money
law,the it is not the here.is lawIf such anywhereto pay.

is the to themerelyattachmentThe lien acquired right levyby
v.the attached.on War­property Kittredgeexecution particular

itren, 509, 526. It is a valuable but is noH. ofright,14 N. greater
to on not attached. The creditorthevalue than right propertylevy

under noand is to thegreaterno obligation suretyhas better right
than on otherthe attachedon property any equally exposedto levy

hisno more tobe failureThe surety injured by levyto maylevy.
is thethan in the other. If he notcase byin the one discharged

to his on a unin­failingat requestrefusal principal’screditor’s levy
seize,other are to andwhich creditors aboutcumbered property

theout to him andv.surety (Davis Hugginswhich is bypointed
Pearson, no isbefore cited), groundv. good perceivedMahurin

is to onlevythat he adischarged by neglect propertyfor holding
debt,the andeach case alike theIn surety may payattached.

for his own benefit.the executionlevy
forfor the is notcontended necess'aryThe doctrine by plaintiff

as theSo far it tend to deterthe mightprotection.surety’s
ofsuit and theagainst attaching propertycreditor bringing.from
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it to his He isthe would operate prejudice. chargeableprincipal,
contract,notwith that the has theperformedknowledge principal

is is not bound to inform himif such the fact. The creditor that
389, 390;McAllaster, N.the debt is not v. 8 H. N. H.Sibleypaid.

H. 188. TheBank v. 16 haveSavings Downing, plaintiff mightN.
had the full benefit of the attachment his contractby performing

the at time while the lien subsisted. It is no-­and debt anypaying
that notsufficient answer for him to he did know of the suitsay

Dearborn, The bankor of the attachment. were under noagainst
Dearborn,to sue to his orattachobligation property, upon doing

ofso to the of the fact. Service the writ theplaintiff uponnotify
was notice the not been Hethat debt had wasplaintiff paid. put

hisall the facts to Ordi­upon inquiry touching relating liability.
Dearborn,care would have informed him of the suitnary against

caused,and of the attachment. His not of theloss is actby any
bank, but inhis own the contract not thebreach of(1) by paying

due,note when it fell and his The(2) subsequentby negligence.
cited and decisions in have not beenotherconflicting jurisdictions
overlooked.

Demurrer sustained.

Smith, J., did not sit: the others concurred.

Badger.a.Warner & v.

A deed of land unaccompanied of inby any evidence title the oforgrantor,
it,possession under nolias to inshow title thetendency grantee.

Trespass, for and Pitchwood island inbreaking Lakeentering
The claimedWinnipiseogee. plaintiffs title to the island under

the father,will of their Doe,late 1,who diedAugustus August
1887, and that he title to itacquired adverse beforeby possession
his death. The defendant under ajustified license from Moses B.
Gordon, who claimed title under an unrecorded deed from Francis
A. Bowman to Gordon,William dated 10, 1818.September

There was no evidence that Bowman was ever in ofpossession
the island, or title,ever had so far as his deedany except to Gor-
don is 1818,evidence. William intestate,Gordon died in leaving

children,ten of whom James was one. James Gordon died in
1868, intestate, children,two ofleaving whom Moses B. was one.
The evidence further show,tended to that James Gordon togave

B.,son,his Moses the Bowman deed with 1867,other deeds in
;be valuablesaying forthey might reference that he had the pos-

session of it afterwards the father,life of his since,during and to
time;the but Mosespresent island,never the nor didoccupied any-


