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to athe defendant putit to permission upexcept givetiling upon
oftried was that title.1881.there in The only questionhouse

there fromthat was no evidence whichwere instructedThe jury
Gordon took underto find that Williamit was anythingcompetent

B. to the de-deed, Moses Gordon’s licenseand thatthe Bowman
him’ as the if theyno to against plaintiffsfendant was protection

to title inthe as adversefind for possessionshould byplaintiffs
islandin of the at thethe wereDoe, possessionor that plaintiffs

of. defendantthe The excepted.time of trespass complained
theVerdict for plaintiffs.

Hibbard, theB. forE. A. O. plaintiffs.

Plummer, the defendant.forJewett $

Bingham, The were instructed that there-was no evi-J. jury
it for to thatthem find Williamdence from which was competent

deed,the and that Moses B.under BowmantookGordon anything
was toto defendant no him aslicense theGordon’s protection

should that Doe titleif findthe they acquiredplaintiffs,■against
or if werethe inbefore 1855 adverseby possession, plaintiffs pos-

ofthe time thesession at alleged trespass.
owner,no that Bowman was the or waswas evidenceThere

before he to Williamof the island the deed■everin possession gave
1810; there evidence that William Gor-in neither wasGordon

under the He died intook Bowman deed.don ever possession
who,children, Gordon,ten one of whom was James1818, leaving

son, Gordon,deed his Moses1867, the Bowman B.in say-togave
for B. nowit be reference. Moses hasthat valuablemighting

deed; nor Moses orbut neither James entered uponthe occupied
1881,island, it. In B.under Moses thetitle gavethe claiming

on theto house island.defendant leave aput
deed,under and hisB. no title the BowmanMoses acquired

himto enter the island in 1881to the defendant upon gavelicense
so as the if hadto do acquiredno plaintiffs, theyagainstright

adverse or were infather a titletheir by pos-possession,through
of hisat the datesession entry.

overruled.Exceptions

not othersSmith, did sit: the concurred.J.,

Lang.v.State

an intent to kill.be committedwithoutmanslaughtermayandMurder
Laws, 19, there be an assault with intent282,c. s. whether mayUnder Gen.

kill, query.an intent towithoutmanslaughter.tocommit
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assault,the in in anThere be accessories before fact andmanslaughter,may
to kill.with intent

an indictment for before the fact to an withassaultUpon being accessory
assault.,kill, the accused be convicted anintent to as in anmay accessory

Indictment, that Merchant made an assaultalleging upon
club,a with intent to andBrackett with kill andslay, charging-

the defendant as an before the fact. Motion toaccessory quash..

J. A. and for theWorcester defendant.Fdgerly Grafney,

solicitor, theJB. for state.F. Osgood,

“ times,Doe, In formerC. J. when in were-­felony prisoners
to without counsel and theappear was in acompelled meas­judge

them, theure counsel for and when distinction between the funo­
defined,of and was not welltions andjury undertookjudge judges

as to the facts more than now,to assist dojurors they many tilings-­
from the bench andwere laid down transferred to our law books-­

no one can whetherof which were meant to besay they opinions-­
on facts in And,on the law or evidence.particular particularly

homicide, it was for thein tocustomary facts,find thejury special
to court tosubmit theand them determine whether the ofgrade

murder, orthe crime was theBut form of the find­manslaughter.
such aswas the to- drawcompelled inferences ofing largely judges

found:fact from facts these inferences have been transmitted to­
‘in the as werens books inferences of .though they law. . The

malice,isare to determine what or what is a reasonable-­judges
cool;time to and must do it thethey upon circumstances of the-­

.. . An actual intentcase.’ to life istake not a necessary
murder,in more than it is in .ingredient any .manslaughter.

law,The in hasdepartments, established rulesmany to determine-­
condition;the mental and as in circumstances,someapplied has

;them an force so that'given sometimes a man who-­arbitrary
does a is to theintentionally thing estopped intentdeny legally

to the . . .attached When a mandoing. means to do certain
does,hewhich and the follows,death ofthings, another he is-­
murder,of orguilty whatever beadjudged manslaughter, hismay

L.,2real motive.” Bish. Cr. ss. 673, a, 676;673 The679.
life,destruction of in orperpetrating toattempting perpetrate

arson, or withoutrape, robbery, an intentburglary kill,to bemay
L.,firstmurder in the G. 282,c. ;s. 1degree. 200,4 Bl. Com.

201.

counterfeitIn passing money, using forged, papers, anmaking
it,another acts,to makeinciting and in other%ssault, one may

be and for theresponsible, civilly naturalcriminally, and probable-­
Hill,of what he does. v.consequences Reg. 274;8 C. & P. 4 Bl.

;197, Blake,Com. 92;200 Towle v. 48 N. H. v.Noyes Blodgett,



v. [Carroll,STATE LANG.286

;Parsons, 438,502; v. 63 H. 444 JacksonH. N.N.58 Crawford
; Gilman, ;State v. 69 Me. 163Pa. St. 184v. 127 SharpWagner,

284;Pitts,State, 147; Queen&Ark. v. 1 Car. M.Reg.51v.
Q. 54;Martin, Reg.D. v. L. T.L. 8 B. 51Halliday, Rep.R.v.

701; In v.v. 109 Ill. 444. Ann Wal­Reg.N. Adams People,S.
164, crime held to beters, M. the defendant’s was1 Car. &

no homicidal and had reasonableif she had purposemanslaughter,
did cause death.that what she would notforground expecting

be taken to have the natu­rule that one intendedThe justlymay
is with aof his acts when deadlyapplied killingral consequences

life,but without an actual todesignor weapon, destroydangerous
murder, statute. Aor common law oris made manslaughter, by

it is to orbe if deathis said to likely producedangerousweapon
“ it for courtIn cases is theharm. many practicablebodilygreat

was, not,wasor ato that a particulardeclare weapon dangerous
Small, 2of the law.” U. S. v.within the Curtismeaningweapon,

State,243;241, ;Fla. 17v. 20 742 State v.C. Blige Godfrey,C.
Case,in that offence was300. The theruling Rowly’sOregon

294,Poster to have beenis supposed by ‘(pp. 295)manslaughter,
was notthat the stroke with a smallon themade cudgelground

to kill.likely
alehouse,in an a woman’sA drinking provoked byman sitting

broomstick,a and at distance threwtook aupoffensive language,
facts,her the head and killed On theseit her. It hit her.at upon

verdict, the the crime waswas whetherfound in a questionspecial
murder, were to allor Twomanslaughter. questions propounded

Inn, Whether the woman’s words wereatthe Serjeant’sjudges —1.
as would extenuate the offence intoa manslaugh-such provocation

would not in case there had been a strik-2.ter. Admitting they
would have causedwith such an instrument as necessarilying

sword, or thisdeath, with a whetheras stabbing pistolling, yet
death, not theso to will alterthat was causeimprobablestriking,

unanimous; itnot and advised thewere wascase. The judges
tomoved a which wasshould be pardon,grant accordinglyking

“ mustC. The doubt there been1 Hale P. 456.done. uponhave
not such as atthe instrument was couldthat probably,the ground

distance, deathoccasioned or harm.”havethe great bodilygiven
5, 22,s. 236.C., c.1 P.East p.

murder,for wasof Sarah Hazel there aan indictment specialOn
her whoThe having employed daughter-in-law,verdict. prisoner

old, to reel and of thesome skeinsten yarn, findingwas years
knotted, stool,the a which struck herthrew at child four-legged

killed The found theand her. also thatjurythe templeon right
blow,asize and to mortal butof sufficient weight givewasstool

“intend to kill thedid not deceased. Whetherthe prisonerthat
murder, or notof orbe manslaughter,guilty guilty;the prisoner
therefore etc.” The verdict wasand pray,árethe ignorant,jury

bench, said,—Lordandinto the argued.king’sremoved Mansfield
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'“ .It that the criminal law should be certain. . .is necessary
of killethMurder is where a man sound sense anotherunlawfully
either or If theof malice maliceaforethought, express implied.

the tobe the facts remain with the If malice isexpress, jury.
law,is a of entirearise from it matter the considera­implication,

court;tion resides with the and in the theof which casepresent
intent notthat there was no to kill does in any varyfinding degree

the The case stood over till the next term for consul­question.”
“ it,the ittation. next term was. for the of referredAt difficulty

to of the Butthe consideration all the never com­judges. judges
. . The . . .anymunicated . receivedprisoneropinion.

Hazel, 369,1 368,the v. LeachKingpardon.”king’s (4th ed.)
“383. doubt toThe have been theappears principally upon ques­

tion the instrument aswhether was such would theatprobably,
distance, have occasioned ordeath harm.” 1given great bodily

Bussell 519.Crimes
Drew, 391,In v. Parsons, Sewall,Com. 4 Mass. tried before and

Thatcher, the defendant had killed Parker a blow on the headby
with hada which been used as a handle abludgeon formerly of

wood,It was of hard four or five feet and aboutpitchfork. long,
two ininches diameter. Parsons the “If actthecharged jury:
of inwas itself attended with conse-killing probable dang'erous

deceased,to the and wasquences committed thedeliberately,
malice will be unless some sufficient excuse orpresumed provoca-

;tion should be forshown the law infers that the natural and
act, done,effects ofprobable were intended.any . .deliberately

It was for the ... to determine thenecessary jury whether
used the in deceased,thebludgeon by was orprisoner waskilling

not a which would kill ordeadly weapon, donecessarily great
harm. This awas factbodily of forquestion the jury exclusively

to If thedecide. were satisfied that the used was notjury weapon
harm,to kill or to dolikely he was of thatgreat bodily opinion

either of the -was sufficient toprovocations free the fromprisoner
the of murder. For aguilt whichby would notusing weapon

deceased,do to the itprobably great injury w'asa reasonable infer-
ence thethat did not deceased,intend to killprisoner the but acci-

him, intention,killed his andagainst the ofdentally presumption
rebutted;malice bewould and malice,without thesufficiently

notcould be murder. But if the were satisfiedkilling thatjury
the instrument was a which woulddeadly weapon, killprobably
the ordeceased do him thesegreat ofbodily excuseinjury, grounds
or would deserve a differentprovocation consideration. The provo-
cation from the committedarising trespass the indeceasedby

the door foropen thebreaking ofshop enter-purpose unlawfully
was not a sufficienting, to reduceprovocation the below thekilling

murder;crime of because the was not a sufficienttrespass excuse
for such . .a barbarous act. . For it is a rule of law that
where tlie is the oftrespass barely another,against notproperty
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a toit is not sufficient warrant theMs provocationdwelling-house,
do,if with it killa and he and thein deadly weapon;owner using

murder,will be because it is an act of violencethistrespasser,
; be withbeatingof the but if the anthe provocationdegreebeyond

kill,in manner to and theand a not likely trespasserinstrument
killed,to it be noshould, be will more thannotwithstanding, happen

them,. . If the he had stated offacts were asmanslaughter.
the the of the deceased thethe werewhich jury judges, bykilling

toif the was a amounted theweapon,instrument deadlyprisoner,
murder.”ofcrime

of Bibithe as and DavidIn an murder principal,appeal against
before, was found ofthe guilty manslaugh­as accessory principal

“ter, because heit was that David wasand resolved discharged,
the fact in of fornot be before case manslaughter,could accessory

or for ifto a sudden debateensue affray,ought uponmanslaughter
“ In4 43.it is murder.” manslaughterit is Rep.premeditated

the'fact, for it is tobe no beforecan accessaries presumedthere
deliberation,advice, command, itsudden, if orfor it were withbe

ofmanslaughter,not and the like seis murder and defendendo.
if others bein indictmentAnd therefore an of manslaughter only,

fact,thebefore the indictment is voidas accessariesindicted
“ is1 C. 437. Asthem.” Hale P. supposedmanslaughteragainst

malice, it mustwithout so also have beenhave been committedto
; can be no accessoriesand therefore therewithout premeditation

Ev., haves. 119. This errorthe fact.” 3 Gr. origi­before may
in of a case ofin the and terms used a reportnated broad general

before the fact.in which there was nosudden accessaryquarrel
beof at common law therecases mightIn many manslaughter

Walters, 1Ann Car. &the fact. In v.accessories before Reg.
roadside, where it164, left at theM. the defendant her infant
instructed that theexhaustion. The wereof cold and jurydied

so much on the roadif was travelwas therecrime manslaughter
for that the child wouldshe had reasonable believingthat ground

L., 686, 689. If she had2 Bish. Gr. ss.be found and saved.
did, she have beenhired some one to do what she might accessory

“ aone should order servantto Ifbefore the fact manslaughter.
to makelife, not so as ado directlyto a endangering yetthing

murder, it be Thendeath from the might manslaughter.doing
inbefore the fact thethe master be anshould not accessorywhy

L., s. 678.homicide?” 1 Bish. Gr.
in thewith intent to commit murderbe madeAn assault may

Williams, N.23 H. 321. In v. Cal­v. StateStatesecond degree.
253, intent toindictment for assault withon anN. H.ligan, 17

ifmurder, instructed that the defendantweretheand jurykill
that in of thesuch circumstances case deathunderto killintended

he could be found ofbeenhave manslaughter, guiltywouldoffence
of an assaultThe verdict wasintent. guiltywith thatan assault

and was’renderedjudgmentto commit manslaughter,with intent
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Butman, 490,In 42 N.on the verdict. State v. H. on an indict­
murder,ment for an assault with intent to kill andupon Durgin

the were instructed that it would be sufficient if the crimejury
killed,been inwould have case had beenmanslaughter Durgin

“wasand rendered on a verdict of Ifjudgment general guilty.
shall make an anotherassault with intent toany person upon

commit crime described in this theany chapter, punishment
whereof be death or for more than onemay imprisonment year,
or shall to commit such crime means not con­attempt any by any

assault, bean he shall not tenstituting imprisoned exceeding
L., 282,c. s. This section isG. 19. not modified ss. 4years.” by

ofand 5 c. 284. Two of murder and two of man­degrees degrees
282,are described in and thec. of the lowerslaughter punishment

of be for more thandegree imprisonment onemanslaughter may
And as the s. 19 beyear. penalty prescribed by may imprison­

ment for ten when the is withassault intent to commit eitheryears
crimes,of the four it onis not an indictment fornecessary assault

with intent to murder orcommit that the ofmanslaughter, degree
intended homicide inshould be stated the verdict. A statement of
the in Williams,as v. and State v.State isdegree, Calligan harmless,
and Butman,a inverdict of as State v.general isguilty, sufficient.

counsel,in, hire,“If shall aid orperson theany commis­procure
sion offence,of or shall be theretoany before oraccessory after

fact,the he shall inbe the same manner as thepunished principal
284,L., 1,offender.” G. 6. is,c. ss. The thatcharge Merchant

assaulted toBrackett with intent kill and slay, and that wasLang
an before the fact. Whether the assaultaccessory was with intent
to commit murder, or with intent to commit manslaughter, within
the statute,of the themeaning might depend upon question whether
it would have been ormurder if Brackettmanslaughter had died
of his ;State v. N. H.injuries. 17 253Calligan, State v. But­
man, ; ;42 N. Neal,H. v.490 State 37 Me. 468 State v. Anderson,

6;2 Over. 24;v. 2 Cr.Vinegar, Park. Cas.People Duna­
333;v. Mitton,wag 110 Ill. v.King 1 EastPeople, P. C. 411 ;

Jones, 258;v. L.,Reg. 736;Bish.9 C. & P. 1 Cr. s. Bish. Stat.
;Cr., 503,ss. L.,508 s.Whar. Cr. 1279. Merchant could make

an assault such intentBrackett with and underupon such circum­
stances that it would be if it causedmanslaughter Brackett’s
death. The assault be with intent to commitmight manslaughter.
And the assault couldwhich Merchant make with that intent,

without andLang, couldbeing present, aiding abetting, counsel
him to make. and the instrumentBy toselecting furnishing be
used, inflicted,what should be anddirecting injuries determining
the character and of the assault and under whatpurpose circum­

it made,stances should be he would be as as if he wereguilty pres­
In suit,ent. a civil he be liable aswould for theprincipal act of

his suit,In a criminal his is notagent. affectedliability call­by
his theing agent principal.

VOL. lxv. 20
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with intent to commit crime“An another anyassault upon
death imprison-orin this (and punishable bydescribed chapter” 'includes an assault with intent tomore than onement for year)

“the is not anthe of statuteAscommit languagemanslaughter.
kill,” far it is thisto but as to(sowith intent applicableassault
“ toto assault with intent commitis an manslaugh-case) equivalent

murder, beas as committedter,” welland as manslaughter, may
kill, theto the arise whetherintent mightwithout an question

to kill in anan intent assault withmeant to requirelegislature
L., 735,Bish. Cr. ss.to murder orcommit manslaughter (1intent

anin there can be a averment ofand whether goodpleading736), “intent to kill. Man-to without ancommit manslaughterintent
. . . ofto effect death shall beawithout designslaughter

a in the com­whenfirst person engagedthe perpetrated bydegree
offence, orwhen committed two moreof or by persons,mission any

either or con­weapon,a any deadly openor person bearingby
manner,cealed, in a cruel or unusual oror bywhen perpetrated

282,L., c. s. 7.or instrument.” G.of dangerousmeans deadlyany
for the ofof the samethe chapter punishmentWhether provision

an intentintent to commit requireswith manslaughteran assault
life, not raised the defendant’s motion.is a byto questiondestroy

thisis construed on and whatever maythe statute point,However
Merchant,or thisother ofthe intent of anyhave been accessory

assault,an in an and bebeenhave maydefendant accessorymay
96, ;Webster, v.v. 39 N. H. 98 Statesuch. Stateconvicted as

493; 152;Butman, 490, Gorham,v. 55 N. H.H. State42 N.
Stone, on which theN. 124. No isv. 65 H. ground suggestedState

canindictment be quashed.
Motion denied.

J., the concurred.Smith, did not sit: others

& a. v.Lumber Olcott Falls Co.River Co.Connecticut

for is bya measuredfloating logsof a river as highwayThe right using
naturalin its condition.of the streamthe capacity

channelalter the dams andconstructingowners may byThe riparian
soflumes, for far asdiverting manufacturing purposes,the waterand

publican of the toinfringementwithout rightarechanges possiblesuch
theas would be afforded river in itsbyfree and convenienta asway

natural condition.
is not shown abyto the of theway publicAn intention discontinue grant

it.land under and around
manufacturing thecompany, authorizingcharter of a asgrantees,A mere

owners,the of isrights riparianexercise not a discontinu-tocorporation,a


