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MERRIMACK.

&v.Railroad BostonBoston, Concord & Montreal
Lowell Railroad.

& Lowellandv. Maine BostonSame Boston & Railroad
Railroad.

v. Same.Same

1881, & com-232,c. Laws the railroad of the Manchester KeeneUnder
companies,the Lowell and the Concordpurchasedwaspany legally by

in 1884.and was the Lowelloperated by companylegally
a con-and the White roads formedunion of the Montreal MountainsThe

100,17,the of s. c. Laws 1883.line, within the oftinuous meaning proviso
contigu-the roads of lessor and lessee to beThat section does not require

ous, the a a railroadand does not make state’s assent to lease to foreign
the of the 'lessee.corporate powercompany depend upon foreign

stockholders,therailroad, a two-thirds vote ofbylease of a approvedA
1883,act is to publicand in with the of not contrarymade compliance

state, orset aside at the of the at the suit ofand cannot be suitpolicy,
towho voted it.approvethe stockholders

its ofits does not extend violation thebeyondIf it is illegal, illegality
stockholders; ofof the and that violation an object-contractpartnership

alone complain.caning minority
suit,inof three thebringing objec-an delay nearly yearsunexplainedBy

isof the stockholders waived.dissentingtion
B not made the and con-dependent uponof A’s road to is validityleaseA

Ba lease of road to a covenant that A shallbyexistence of C’stinuing
road,ofB a statement the of C’s andgross receiptsmonthlyreceive from

to andits books accounts.inspectan opportunityshall have
an for a forfeiture the estateat is ofremedyan action law adequateWhen

railroad,a leave the lessor to thatmaya lease of equityconveyed by
remedy.

of a anclaimants railroad is ade-responsiblelegal process againstWhen
into the road suitable the rem-repair,for a neglect keepremedyquate

be denied.of a receivership mayedy
of a railroad to the road brokenassignthe lessee not isA covenant byby

the to aof future of road thirdearnings person,his theassignment gross
and it under the direction of theoperate assignee.to usecontractingand

Bingham,Blodgett, JJ.,and dissenting.)(Allen,
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actions,Thebe entered in the trial term.originally The first
and second are bills in and the third is a realequity, action. The
first removed tobeen the circuit court of thehaying States,United

were all entered and tried in the lawthey court,term of this
under the following agreement:

Merrimack ss. Court.Supreme
Term,June Law 1888.

Boston, &Concord Montreal R. R. v. Boston & R.,Maine R. Bos-
ton & R.Lowell R.

It is agreed,—
I. That the bill case,in called),soequity (lease now pending-

in the court,United States circuit be at once remanded to the
court;New that threeHampshire supreme the ejectmentcases—

suit, 30,bill in 1888,filed March andequity lease case re-(so
consolidated,manded) and tried as one case in the New—be

court; that theHampshire supreme Boston & Lowell Railroad
shall at once in notice,all said suits withoutappear further the

amendedproceedings them asbeing- that theby joining parties;
Boston & Maine Railroad and the Boston & Lowell Railroad will
not to removeattempt out ofquestion said cases toany arising
the United States circuit court.

All the now taken in each of the casestestimony be usedmay
case;in the consolidated all further on both sides betotestimony

taken 15,and concluded before 1888.July
The defendants’ and answers shall be filedpleas 1,before June

1888.
All the that final shallparties agree be made beforearguments

term, 1888,the court at the December law andsupreme the con-
case, thereon,solidated and all shall thenquestions be sub-arising

mitted said for determination,to court final and both shallparties
court forthe a decision.urge speedy

II. The Boston & Lowell Railroad or Boston & Maine Railroad
shall, in all and without and hereafterrespects put, main-delay,
tain, Boston,said Concord & Montreal Railroad into aproperty

business,safe and condition for its to theproper doing satisfaction
of Hon. B. Kimball Sanborn,A. and Hon. John W. who shall

indetermine to the same.regard
other and renewals which the Boston &Among repairs Lowell

Railroad or Boston & Maine Railroad to make on said Bos-agree
ton, Concord & Montreal Railroad without are thedelay following:

The 12 infour-span thesingle-lattice (No.bridge report) just
north of Tilton station shall be rebuilt.

laid,New track shall be and otherstringers general repairs
made, on the third north of Tilton No.bridge No.(bridge 14).
16, Tilton,attrestle over East shall behighway rebuilt.

The trestle over the river at East TiltonWinnipesaukee (No.
Hill soRum called17), and Bathbridge, 66),(No. Upper bridge,
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rebuilt,be orshall strengthenedcalled immediatelyso (No. 68),
suitable theas to be made safe and foraand in such wayrepaired

of said Kimballroad, to theof judgmentbusiness the according
and Sanborn.

Boston, &Concord Montrealbridgesthe other on saidAll of
Railroad, culverts, not now in safeandstringerincluding bridges

road,the shall be at oncefor the ofsuitable condition businessor
saidrebuilt, of Kimball andor to theaccording judgmentrepaired

Sanborn.
& Lowell Railroad oris also that the said BostonIt agreed

Boston,theonce into Con-Boston & Maine shall at putRailroad
ties, ballast,ofline sufficientcord & Montreal Railroad a quantity

into a safe suitable condi-said road andand steel to60-pound put
business; unable toits but thetion for being agree uponparties

needed,that the samenumber amount of each arethe andprecise
of said Kimball andshall determined to thebe according judgment

&& Railroad and Boston MaineThe Boston LowellSanborn.
make, without all other andRailroad to repairsagree delay,

in to the roadwhich be order entirerenewals may necessary put
business,and its theinto a safe suitable condition for toaccording

of said Kimball and Sanborn.judgment
traffic not be diverted the Boston &The of the road shall by

the in TheRailroad decision said cases. usualMaine pending
Boston &business shall be the Lowellsummer encouraged by

Railroad, and the and shall beservice keptpassenger equipment
to that ofequal past years.

inIII. contained the andagreement,foregoing nothingNothing
it,under be as an admission eithershall construeddone by party

it, used, discussed, inand shall not be or considered determin-to
submission;merits the case and neitherthe of final shalluponing

or affect the manner or basis of between theit change accounting
parties.

differences of said Kimball and saidAll between San-opinion
Kendrick,be to R.shall at once submitted Jamesborn general

Railroad,of who shallthe Old determineColony finallymanager
how beand much shall done.what

suchand execute all furtherThe will make asparties agreements
the intobe or convenient to effect.carrynecessary foregoingmay

the theIn consideration of Boston &agreements byforegoing
Boston,railroads, the&and Boston Lowell Concord &Maine

that, for theRailroad theMontreal application appointmentagree
relief,receiver, other shall bea and suspended.of temporary

7,Concord, H.,N. 1888.May
Railroad,Boston & Maine

H.Richard Charles Burns.by Olney,
Railroad,Boston, & MontrealThe Concord

Streeter,solicitors, &its Chase & Mitchell.by Bingham
Railroad,Boston & Lowell

T. Jefferson Coolidge, President.by
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There were 1671 of andprinted pages pleadings, depositions,
evidence, and•documentary 758 ofpages printed argument.

Streeter,H. Chase andBingham, Smith,Jeremiah for the
plaintiffs.

Strout, Benton, Jr.,A. A. J. JI. Burns,R. and C. U.Olney, for
the defendants.

Doe, C. J. The first of the three suits is bill ina inequity,
which the ask a decree theplaintiffs of the con-against validity
tract which undertook to lease their road to theby they Lowell in

In1884. 1883 the had all thelegislature given authority they
could for the road certain conditions.give leasing upon “Any
railroad lease its road ... to othercorporation may any
railroad such terms and for such time ascorporation upon bemay
.. . . directors,to the and as . .be .agreed by may ap-

two thirds of all the votes cast on that theproved by subject by
stockholders. ... railroads,No nowcompeting prohibited

law from or shall have a under theby leasing uniting, right pro-
roads,visions of this act to . . . lease each other, unless said

them,or one of has heretofore leased or united with some other
roads, line,road or for the of ora continuouspurpose forming

hereafter,shall or at the time of such . . .lease unite with
•orlease some other road for .such . . Railroad cor-purpose.

created states,the laws of other roadsporations by operating
state,within this shall have the same for the ofrights purposes

. . . .. . other roads as if created the laws ofleasing by
1883, 100, 17,this state.” Laws e. is,ss. 18. firstThe question

whether lease of the Montreal road to thethe Lowell company
with all the terms law as conditions ofcomplied theprescribed by

state’s assent.
The lessees are a Massachusetts Werecorporation. they

state,a railroad in this within the of s. 18?“operating” meaning
word,In the literal and sense of the wereordinary they operating

the Manchester & Keene road. and the ConcordThey company
had it. Each of the had deeda ofbought corporate purchasers
an sense,undivided half. In a and werepractical equitable they

of the road. The Lowell itwere forjoint proprietors operating
thethemselves and Concord. For of the ofmany purposes

the Lowell were Railroad,v. 58responsibility, proprietors (State
;N. H. ifand were it under a410) they operating legally, good

contract,title or valid with the consent of the state and of all
interest,in it is not material who had the and loss.parties profit

The Manchester & Keene had their roadcompany mortgaged
142, 1881,under c. Laws In1873. an actbyauthority given

been entitledhad “An act in relation to the fore-(e. 232) passed,
closure of the Manchester & Keene Railroad.” The mean-legal
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the cir-is affected byof this materially peculiarof acting parts
actfar which the shows theandof disaster dangercumstances

The foreclosurecontemplatedtointended provide.legislature
&the Keenethe of Manchester company,indicated bankruptcy

oftheir duty transportationtheir to publicand inability perform
to accommodate.tlieir road was Thein the district designed

of ofthe the need sale andpowersof actthird section recognizes
the andto secure effectivecompletionpurchase specially adapted

understoodthe The thereevidentlyof road. legislatureoperation
the ofbe ato fear that whatever saleprospectwas reason might

road, would bethe there in find-of some or of difficultypart parts
debts,the and taketo all thea roadwilling paying purchaser

maintain, and theto operatewith an wholecomplete,obligation
in this act containedof it. that shallThe “nothingstipulation,

ofthe discontinuance ofbe construed to authorize saidany portion
road,” that the the trus-givenreveals an authorityapprehension

“ in theto it a or suitable andtees sell as whole parts,” authority
“ orthe whole thereofany partthe to sell at pri-given purchasers

tosale, best calculatedif think such sale securevate thethey
road,” be construedthe whole aseffective of anmightoperation

that notof some wouldassent to a discontinuance thepart pay
theofWhile theof bankruptcy corporationexpense operation.

irretrievable,bemightthe losses of the stockholders aand sale
saveunder a of discontinuance formight somethingprohibition

the to the loss ofthe creditors without publicsubjecting any part
theof road.

fromdiscloses no to withhold nonresidentsThe act thepurpose
thisof their into and devot-jurisdiction,privilege bringing money

Itit to use in this containsenterprise. nounpromisinging public
athe of under disability,allusion to their peculiarsubject laboring

out of thisfor them branchand no reason of theshuttingsuggests
to beservice. It does not the madepurchase arequirepublic by

person. Neitheror more than one incorporation, by express
theterms, does it purchasernor fair torequire beby implication,

of thea of New or United States. Incitizen theHampshire
extinction, itto rescue the from is not to beattempt highway

that the must have meant toassumed thedeprivelegislature pub-
aid and services thatlic of the bepersonal mightpecuniary

Forand all andoffered foreigners. necessaryby strangers proper-
the its androad and would be sub-operatorspurchaserspurposes,

law, to theto New and verdicts of NewHampshireject Hamp-
courts,in isshire all state and federal. There in the act nojuries

of for the of this courtintimation a onopinionspreference ques-
law,of or an intention to antions local to removeadopt inability

the court as a test of the to bea case to federal aright purchaser.
“toconsent is a railroad com-purchaseExpress given by any

thisTaken without clause includesqualification, foreignpany.”
“as well domestic railroad Theas words rail-corporations. any
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” be inroad used a connection and for acompany might purpose
that would show a restricted sense not com-including foreign

;Here is no ofevidence a to exclude them andpanies. purpose
act,of the andthe the forgeneral scope whichimpending danger

it to the best available furnish abun-attempted provide remedy,
to believe ofdant reason the aid wasrejection foreign not

“ofintended. So much the road beas purchasedmay by any
therewith, orrailroad eitherconnecting linesdirectly through

which it or be madeleases aoperates, may thereupon ofpart the
aforesaid,the asrailroad same the same as if itpurchasing had

railroad;as a of itsbeen incorporated andoriginally part said
railroad have all the andshall rights, powers, privileges necessary

act intoto this effect.” How railroadsmany arecarry connecting
this clause we need not Itwithin describes theinquire. Lowell

a aas authorized to be so far as cancompany purchaser, authority
New law. clause,be And withoutgiven by Hampshire con-this

to what extent the &Manchester Keene road mustsidering have
ato be ofbeen means communication between southerndesigned

Boston,New and and to whatHampshire extent andeconomy
would beconvenience consulted its run as apublic by being ofpart

Lowell, athe intent to exclude the Lowell andlegislative every
from the ofother foreign could notcompany purchase beright

ofwithout clear evidence a sofound discrimination cal-manifestly
defeat the theculated to of act.object

Words the numberliterally extendimporting singular tomay
or when such is theirseveral thingspersons apparent meaning.
construction,this rule of the act authorizesBy several railroad

to be of the whole or ofcompanies joint purchasers theany part
thisroad. And is in the of s. 4meaning c.provision (amended by

246, aLaws certain to “the1883) railroadgiving authority or
the Railroad,said &railroads Manchester Keene orpurchasing any”“thereof.” The railroad or railroads suchpart making purchase

“ bonds,are to issueauthorized secured onby their ownmortgage
road, ... or on the onor bothproperty purchased, jointly.”

withThe were content all the neededlegislature giving authority
invite aliens,could to bids from citizens andthey give residents

non-residents,and andincorporated railway companies unincorpo-
and to induce themrated to save this for use,roadpersons, public

to exclude wantwithout for ofundertaking any foreign corporate
The consent of another state was not made a condition ofpower.

of this state.the consent The to amakeauthority andmortgage
stock,increase which was to thosecapital togiven purchasers

it,New couldwhom included the assent ofgive thisHampshire
of thisstate to a road and a road of thejoint mortgage foreign

Lowell road,The thiscompany with thepurchasers. operated
state,the under the actconsent of of 1881. If stockholdersany

everthe Lowell were entitled to state,of an in thisinjunction
itwaived laches. The burden of hasthey byapparently proof
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defendants; itto the and doesshifted from thenot been plaintiffs
lease,that, the Montreal theat the date of Lowellnot appear

thefrom Man-have been expelled by processcould legalcompany
case,of thisroad. For all the& Keene purposes theychester

: ifand anthat road lawfully illegal operationwere operating
1888,the ofunder s. 18 of actbe sufficientnot nothingwould

thatis made section.than a one bymore necessarylegal
the condition that the lessors orwas toIf the lease subject

for theor unite with some other roadleaselessees should purpose
line, the andthe union of Montreal Whitea continuousof forming

with the condition. Thatwas a unionMountains roads compliance
of the and notheis within literal meaning requirement, ground

towhich it can be held not be within theonhas been suggested
toThe reason that theinduced legislature acceptlegal meaning.

for of is notas loss stated incompetitionextension compensation
can inferred is and suf-act, and that be fairly competentthe none

thanof other condition a union or lease forevidenceficient any
Thea continuous line. of thethe of adequacypurpose forming

court,not to the but is settled theis submitted bycompensation
not thathave the los-The stipulatedstatute. legislature region
shall receive the benefit ofbenefit of exten-the competitioning

there nobenefits are vested privatesion. In such public rights
If,of this anthe construction act.that affect upon investigation

facts, of theshould be that in thisof the we compensationopinion
or does not accrue to theis thecase inadequate, territory losing

inof or that lease thereeverycompetition,advantage possible
condition,a with the such anwould be couldcompliance opinion

thenot a which have chosen toqualification legislatureimpose
There is no in which aomit. jurisdictionprobably legislative

a more modeis carried into effect liberal of construc-bypurpose
this thetion that which in state. But mostthan liberalprevails

than the of thatconstruction is more ascertainmentnothing pur-
noevidence. Here is evidence of afrom conditionpose competent

with, of,or in theat variance and naturalexpansion ordinary
formed a union orof a continuous line lease. Thisbymeaning

suit is an exercise of whocorporate power acquired by persons
amount of Montreal stock for thea ofbought controlling purpose

it,the road from the lessees and lease or other-uniting bytaking
wise, shows thewith the Concord. The evidence Concord have

linebeen advised that the formation of a continuous the unionby
and the Concord the unionof the Montreal would of thelegalize

Concord and the Manchester & Lawrence. This advice thegave
of the which haveconstruction beenproviso, maylegal designed

case,for or some itsthat other without to effect asspecial regard
thea clause to other cases. If towasgeneral applicable design

more than the formation of a continuous linerequire something
union,a or other notlease the act does show what other con-by

dition the tointended impose.legislature
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The of the lesseesroad need not adjoin that of the lessors. On
this and in relation to thepoint, of aforeign authority foreign

the act is silent. An intention tocompany, ofrequire contiguity
roads, or to make a condition offoreign Newauthority Hamp-

assent,shire’s is not proved evidence. Thecompetentby validity
of the lease is not stockholders ofdisputed by the Lowell.

The lease of the Montreal to the Lowell with all thecomplied
terms law as conditions of theprescribed state’s assent. Neitherby

state,the nor lease,Montreal stockholder who forany voted the
can maintain a suit to set it aside. If all the stockholders had

it,voted for orit assented to this bill would be dismissed because
neither nor the could of theirthey corporation own act.complain
If the lease had been is,to thatcontrary had beenpublic policy,

.to the will of the interest,state as a incontrary and abat-party
state,able at the suit of the there would have been a question

billwhether a the lessorsseasonably could be sus-brought by
tained. But the lease is not to in the sensecontrary public policy
in which those terms are used in this connection. If itcommonly
is its does not extendillegal, beyond its ofillegality violation' the

stockholders;contract of the Montrealpartnership and of that
violation the alone couldobjecting The leaseminority complain.

allowed and state,thebeing so farapproved asby legislative
can allow and it,power can but a dissent-approve nobody object

interest,in or some oneing party him and inrepresenting acting
behalf,his because else isnobody This is aaggrieved. private

suit, in which no one has a to be heard who is not interestedright
582,in the decree. Central Collins,Railroad Co.v. 40 Ga. 616.

state,Neither the the thecorporation, of the stockhold-majority
lease,ers who voted for the nor their can contest the leaseassigns

which or their made orthey authorizedassignors to be made.
Whether the suit could be maintained if in theseasonably brought
name of the as acorporation of therepresentative dissenting

we need not nowminority, The bill stands no betterinquire.
itthan would if that in theirbrought by own. names asminority

sole after a refusalplaintiffs, of the to act for them.corporation
If the suit could be asregarded or for thebrought by minority,

it could not be maintained. The bill 22,was filed 1887.April
lease,It that the wasalleges a vote of theapproved stockhold­by

12, 1884,ers June and that it was 19,executed June 1884.
When the had of theminority lease,vote or theknowledge they
would waive their claim for reliefequitable not itby prosecuting
with equitable The suitexpedition. was threebrought nearly

after the lease was made..years that time the lesseesDuring
became involved inextensively and liabilities incidentobligations
to the business of the leased road.running The needsdelay

and none isexplanation, It is said thegiven. minority supposed
the of the ofquestion a lease of anothervalidity road would be
settled in Dow v. Northern R. R. The is irrelevant.supposition
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have orfor their inaction.It does not account They may hoped,
lease,theif Northernthat Doweven againstexpected, prevailed

without suit. But itlease be surrenderedthe Montreal would
or the result in the Northern casenot ofwas a hope expectation

them from It was for ainduced to refrainthat litigation. very
law. A suitthat not resort to thedifferent reason did prose-they

name, for the of othersin their and benefit nocuted havingby
action,of have been and there iscause would unavailing;legal

themselves tono that have allowed bewouldpresumption they
themselves, inmere nominal A suitplaintiffs. prosecuted by

name,their own name or in for their own benefit and atotherany
their own is a have never intended to take.theyexpense, stop

in of otherThe whichagreement, eighteen personspursuance
stock of for the of thethe controllingbought purposemajority

lease, 20, 1886,and the is datedcorporation Maycontesting
two the The ofafter the of lease. defence thedatenearly years

theof was not forthepartnership rights minority among objects
made,which whichthat and for this suit waswaspurchase

it asWere treat the intobrought. possible minority plaintiffs
interest, it would to that theremain find Northern caseimpossible
was the cause of this other suit notor orbeing brought byany

theirs,for atthem an the suit isthatearly Assuming theyday.
were bound raise,to know of threethat a woulddelay nearly years
in the of laches thata was notequity jurisdiction, raisedquestion
in the Northern case.

action,The does not the cause ofdelay ifdestroy minority’s
one,had but it number ofthey affects the their remedies. If they

have a ata of action lawhavegrievance, they right against the.
Montreal theirfor ofviolation contract. Incompany partnership
such lessors,an action can recover allthe the dam­against they

toages which toare entitled. Their the additionalthey right
redress of an would enforceinjunction that specific performance
of the acontract is ofpartnership justice. Eckstein v.question

248,64 N. H. If desired theDowning, 259. cumulativethey
in have doneshould forremedy equity, they equity by applying

it is,The not theirwhether comespromptly. question delay
a but itwithin technical rule of whether was unreason­estoppel,

able. It was not that should leave the lesseesequitable they
to the risks controversiesandexposed tworailway arising during

successive did notlawsuits. Reasonable diligence thepermit
Montreal to the decision of thewait for Northern case.minority

did not know the answers that wouldthat all be made toThey
this bill bewould of that decision. More than onedisposed by
defence is set here was not in thethatup presented Northern
case; ofand the an unwarranted thatconsequences assumption
the defences in both cases cannotwould be the same bejustly put

notthe lessees. As this wasaction toupon con­seasonably begun
lease,test the it isof the not to exam-original validity necessary

VOL. LXV. 27
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tocontract Montreal ascer-of the stockholderstheine partnership
it.is a violation ofthe leasewhethertain

rent, the most unfavor-in to constructionthe contract regardOf
sum,is, a fixedthat are to maximumto the lessees payable they

manner,show,contract, in a that aunlessthe they prescribedin
a theof certainis the result computation upon grosssumless

other but a minimum isNorthern and four roads:of thereceipts
the be There haswhich rent cannot reduced.fixed belowalso

rent,to or thethe covenantno breach of express expressbeen pay
the a of therender to statementto plaintiffs grossag'reement

roads, or bookstile covenant that andof the five expressreceipts
the five be toto the business of roads shall openrelatingaccounts
lease of Northern itsBut the the andthe inspection.plaintiffs’

annulled; thebeen andto defendants hasthe judiciallybranches
ofthe and existencecontinuingthatcontend upon validityplaintiffs

themade Iflease was dependent. partiesthe Montrealleasethat
in the Lowell volun-should terminate casethis leaseintendedhad

Northern,theceased to or controlor involuntarily operatetarily
to of their contractthatfailure put important partaccidentaltheir

suit reformation ofhave been cured in a for thelease couldin the
In the lease there is noinstrument. express stipula-defectivethe

be found thatkind, no evidence on which it canandthattion of
inbe directwould naturallycondition expresseda (whichsuch

left to from thewas beterms) intentionally implieddistinctand
the amountlessees are to ascertain and showthein whichmode

the of theseek to avoidif payment largestto be theypaidof rent
not or a reasonablecontract. It is ain the necessarynamedsum

tothe lessees to theirof rightthat the inability proveinference
sum theirof a less wouldon extinguishthe road' paymenthold

the isof the maximum. If writinghold it on paymenttoright
nothe have cause of Theycomplaint.plaintiffsliterally,construed

due,was orreceived less rent thanhaveclaim that theynotdo
notthe of the roads has beenof fivereceiptsthe statementthat

“ it Lowellall books and accountsrendered, kept (theor that by
theto the of demised andpremisesrelating operationcorporation)
named, beherein so far asthe other roadsof maybusinessthe

thein wherebydetermining gross receiptsand propernecessary
notrent is to be have beenas ascertained”to be paidthe amount

con-The letter of the writteninspection.theto plaintiffs'open
or controlthat the defendants shallnot operatedoes requiretract

to render the statement without the con-Northern, be ableorthe
Northern, that books or accountsof the or anytheofsent operators
shall be to thedefendants inspec-the open plaintiffs’bynot kept

theintention of thethe parties proved byAnd legallytion. upon
nolease,in the the have stronger posi-plaintiffscontainedevidence

is no evidencethe document. Therethe letter ofthantion upon
believe, and thethat the statement ofto receiptsreasonnoand

be foraccounts tobooks and were givento inspectopportunity
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other than to furnish means of information on theany purpose
the of be ifof amount rent to the defendants shouldquestion paid

raise that not the maximum. Whether a strictquestion by paying
is for thewithout intention of theinterpretation lookingaccepted

meant,or their words are as ofevidence whatparties, weighed they
result is ofthe the same. The lease the Montreal was not made

the and of theexistence leasedependent upon validity continuing
of the Northern.

Bill dismissed.
All concurred.

The of the second bill Marchsubstance is stated(filed 30,1888)
in the opinion.

Railroad,of the & MaineBoston filed June[Answer
1, 1888.]

defendant,'This to itself the benefit and ofreserving advantage
bill,to orthe which canplaintiff’s be takenany exceptions might

demurrer, otherwise,or formal or for answerspecial theretoby
follows, wit,—saith as to

June,It that the 1884,I. admits on the 19th ofplaintiff, day
lessee,inwas either as owner or theofpossession, railroads and

bill;branch in therailroad described that toplaintiff’s Juneprior
12, 1884, the directors of the and of the Boston &plaintiff Lowell
Railroad made an for a lease of thecorporation agreement plain-
tiff’s several railroads to said &Boston Lowell Railroad corpora-

;tion that after said thereto,and thepursuantagreement, directors
and stockholders of the voted as stated inplaintiff severally said
bill, to and aof lease theagreeing approving by plaintiff to
said Boston & Lowell Railroad of the tenorcorporation and
terms of ofa an indenture of lease made ofcopy part said

bill; that saidplaintiff’s indenture of lease was duly ex-
ecuted on behalf of the and said Boston &plaintiff Lowell
Railroad that under said lease wascorporation; possession given

said and assumed said Boston & Lowellby plaintiff, by Railroad
1884,19,June and has continued ascorporation, inalleged said

1887,11,bill until October and as hereinafter alleged thisby
a,nddefendant, continued, continues;has ever since still that said

Boston & Lowell surrenderedRailroad corporation ofpossession
Northern, Claremont,the &Concord and &Peterborough Hills-

railroads, 1887,1, to decreeborough a ofpursuant court;July
June, 1887,onthat the 22d of this defendant made aday contract

of lease with said Boston & Lowell Railroad acorporation, portion
of the of which theprovisions undertakes to setplaintiff out in its

bill,said but all the of which are contained inprovisions a true
“A,”contract,of said marked hereto annexed andcopy made part

answer;of November,this that the ofon 18th A. 1887,D.day the
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in its todescribed said leasetheentered upon premisesplaintiff
and under-said Boston & Lowell Railroad corporation, assuming

theof estateso the therebyto do for determiningpurposetaking
lease, asof saidof certain conditionsfor an breachallegedgranted

simultane-written instrument executedthe of abyappears copy
hereto annexed markeda of which isentry,with saidously copy

“ the 29th ofanswer;' that onB,” made of thisand daypart
1887, suit lawNovember, the a atA. D. brought againstplaintiff

court, notdefendant, this but which suit isinthis now pending,
said and railroadfor of the railroad prop-the recovery plaintiff’s

bill, fully'in but for a thereof —asas said only portionerty alleged
of’record; lease between said Bostonthat in contracts ofappears

Brook andand said Wilton& Lowell Railroad corporation Stony
railroads, Railroad cov-said Boston & Lowell hastherespectively,

notthat it wouldwith each of those assign,enanted corporations
underlet, with-of the leasedor with the premisespossessionpart

lessor;consent, case, the and that thein each ofout the written
of the railroadand fixed plaintiff’soperating expenses charges

thereof,1887,11,said have exceeded thesince October earnings
has this defendant.that such excess been byand paid

denies, admitted,herein each andIt as every allega-II. except
and as if samethe bill as thetion of fully particularlyplaintiff’s

denied.were herein andrepeated specifically
tohas intended or contrivedIt denies that it everIII. specially

railroads,theof with theexcept plain-acquire possession plaintiff’s
assent; hold,that it threatened to or is nowtiff’s ever holdinghas

1887,railroad; 1, tofromthe that Aprilor operating, plaintiff’s
11, 1887, it controlled the Boston & LowellandOctober managed

lines,thereof, or of its leasedorRailroad part anycorporation, any
railroads; 11,1887,the that after October it oper-including plaintiff’s

ated, of ascontinued to the roads theor operate, plaintiff, except
stated, Brook andand or the Wiltonhereinafter alleged Stony

railroads; saidthat said Boston & Lowell Railroad oncorporation,
since,1887,October, toor at time has ceased11th ofday any

controller, of railroadas a orexist manager, operator any property,
of andhas itselfor deprived rolling-stock, equipment,voluntarily

railroad;for the of a that sinceother operationnecessaryproperty
1887,October, said Lowell11th of Boston & Railroadsaid day

has no or income its semi-received money exceptcorporation
as itdividends and its toexpenses, byannual organization paid

defendant; 11,1887,that October said Boston & Lowellthis since
no forhas dividendsRailroad expended money exceptcorporation

said Boston & Lowell Railroadand thatexpenses;organization
defendant, doesunder its of lease with thiscontractcorporation,

receive, receive,and cannot or incomenot to anyexpect money
aforesaid, tofor its dividends and asexpenses,except organization

1887,defendant; October,this that on said 11th ofbe by daypaid
this& over toBoston Lowell Railroad turnedsaid corporation
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railroad,defendant itsall railroad and contracts withproperty,
railroads, 19, 1884,other the lease of Juneincluding plaintiff’s

and at said time and turned over to this defendant alldischarged
directors,its officials and its andemployés (except president,

;and the business of railroadstreasurer), thatquitted operating
the consent of the or of said Brook andplaintiff, WiltonStony
railroads, to an to this defendant of therespectively, assignment
lease of each of said railroad to said Boston & Lowellcorporations
Railroad has never been asked or that oncorporation, granted;

October, 1887, since,said 11th of or at time this defend-day any
took, taken,ant or has of the road of the orpossession plaintiff,

has the same officials itoperated forthrough appointedduly by
October, 1887,that or on said 11th of tookpurpose, day possession

railroads,of said Brook and Wilton and has ever sinceStony pos-
same,sessed and the as hereinafter andoperated except alleged

stated; that said Boston & Lowell Railroad has nocorporation
officers or for railroad; that all theemployés offi-operating an}?

now,cials 1887,and and since 11,October inemployés engaged
roads, been, are,said three have and hired saidoperating Bos-by

ton Railroad,& Maine and from its that allpaid treasury; gross
income received from each of said three roads since 11,October
1887, defendant,has been turned into the of the andtreasury the

and other of said three roads beenoperating expenses there-paid
;from and that under the lease between this defendant and said

Boston 1887,& Lowell Railroad of 22,June allcorporation the
future income of the and said Brook andplaintiff WiltonStony
railroads, 1, 1887,for from is to beyears April takenninety-nine

defendant,this and all and otherby ofoperating saidexpenses
three roads to be it said term.paid by during

ItIY. denies each and fraud,ofeveryspecially allegation of
facts,unfair or of ofdealing misrepresentation, and ofsuppression

business,the of fictitious and methodsemployment inmachinery,
contained,the bill as and as if eachplaintiff’s fully alle-explicitly

denied,were here and andrepeated specifically deniesgation that
at called conference of officers of the defendant,any hurriedly or

conference,at itother was that fictitiousany agreed any machinery
and methods had been used the defendant forby keeping posses-

railroad,sion of and the or wereoperating plaintiff’s dangerous
unsafe; thatand the defendant must other andprovide more

deceitful and delusive methods and formachinery andoperating
railroad;ofthe the thatplaintiff’sretaining possession thereupon,

and for said the defendant invented andpurposes, newadopted
methods,and and amachinery ofseparate headsorganization of

officers,and to bedepartments superior todeceitfully appearing
the railroad for and in behalf of saidoperate plaintiff’s Boston &

Lowell Railroad and that eithercorporation; the cir-thereupon
1887,5,cular of or circular,November other wasany fraudu-

dated and issued this defendant.lently by
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that sinceIt denies the of thepossessionV. takingspecially
but deniedthe therailroads plaintiff,(alleged by byplaintiff’s

19, 1884,of June it hasunder said leasedefendant) permitted
to that the on saidbridgesthe property depreciate;plaintiff’s

road-bed,unsafe, or that the or the ties and railsbecomeline have
thereto, not been in thathave repair;kept properbelonging

cars, used on theand other railroadsplaintiff’sequipmentengines,
road;for the ofunsuitable saidunsafe or proper operationare

and new steel rails arenew locomotives absolutelythat required;
use,in use on said are unfit fornow road andthat all locomotives

for that the station-housesbe sent to the repairs;to shopought
ofon road are out and that asaid repair;and ruinouslybuildings

wit,of to two hundred and thousand dol-sum fiftymoney,large
saidto be inrailroadsexpended uponlars (1250,000), ought

to make same safe andin order the conven-and repairs,renewals
them.the travelfor uponient public
of the of thethat the lease roads to saidIt plaintiffVI. alleges

indenture& Lowell Railroad dated JuneBoston corporation, by
1884, the of19, to directors said Boston &bywas duly agreed

and of its stockholdersapprovedLowell Railroad corporation, by
to, of theand as authorized the laws state ofby,conformably

Massachusetts; that said Brook and Wilton railroads areStony
between the Nashua & Lowellunder contracts Railroadoperated

said Wilton and Brook railroadStonyand companies,.company
1860, 26,1872, 28,6, anddated OctoberMay Mayrespectively,

and of1868, this defendant as said Nashuaagentand attorneyby
that neither itself saidRailroad Boston& Lowell norcompany;
have done as theRailroad corporation anything respects& Lowell

and bona andor its except openly fide, pursuantproperty,plaintiff
of the contract of lease between them ofto the publicprovisions

to;22, 1887, referred and that thehereinbefore epithetsJune
conduct,andto the defendant its thethroughoutappliedprofusely ““bill, as “subterfuge,” equivocation,” secretly,”plaintiff’s —such

“fictitious,” “deceitfully,” “falsely,” “delusively,”“clandestinely,”
and asimpertinent irregular“fraudulently,” “cheating,” —are

ofand as matter are with-argumentmatter of whollypleading,
facts, even as thein the alleged byout plaintiffjustification

itself.
the said Boston & Lowell RailroadthatIt corpora-allegesVII.

of thesurrendered railroad ornever possession plaintiff’shastion
thereof; but, to of itsthe covenants toleasepursuantpartany

22, 1887, has remained inof June there-possessiondefendantthe
same in all to con-the saidof, respects conformablyand operated

material,thetract, for that purpose necessary supplies,retaining
other and theand receivingmoney, property, grossequipment,

thereof.income
railroads,the thethat road-bedplaintiff’sIt allegesVIII.

thereon,and usedthe arethereof, equipmentand rolling-stock
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in nonot condition than the sameworse are at theonly usually
season,of the winter but inend are better condition than they

have been at the same ofseason the that thecustomarily year;
Boston & Lowell Railroadsaid is nowcorporation making such

substantial and renewals and thethorough repairs upon plaintiff's
thereon,the usedroads and as are made atequipment thealways

season,theof summer and as will enable them to beopening oper-
andated with and that since thesafety efficiency; rail-plaintiff’s

have come into its the saidroads Boston & Lowellpossession Rail-
rails,road has in new steel oncorporation expended bridges, station

water-tanks, turn-tables, and otherbuilding, better-permanent
railroads,thements on said more than twoplaintiff’s hundred and

thousand dollars so that the(§>250,000);fifty railroadplaintiff’s
instead of while in theproperty, having depreciated ofpossession

&said Boston Lowell Railroad hascorporation, enhancedlargely
value,in as well as in its and fitness for use in the busi-capacity

ness of railroad transportation.

eof the & Railroad,Boston Lowell filed Jun­[Answer
1, 1888.]

defendant,This leave of court andby ofagreement parties,
in the Boston,several suits in which theappears Concord & Mon-

treal Railroad is now in theplaintiff, court inpending supreme
of Newthe state and inHampshire, mentioned the ofagreement

1888, Boston,7, between the Concord &May Railroad,Montreal
Railroad,&the Boston Maine and the Boston & Lowell Railroad

and thecorporation, makes additional answer to saidfollowing
suits inseveral which either it or the Boston & Maine Railroad is

the defendant:
The said defendant, that the is notinsisting plaintiff entitled to

for,the relief and allprayed or advan-reserving rights, privileges,
to itwhich would be entitledtages under a or formalspecial

demurrer to bill ofplaintiff’s reaffirms thecomplaint, allegations
incontained its and amended answers to theoriginal plaintiff’s

bill of filed in thecomplaint courtformerly ofsupreme said state
of New in the easternHampshire, district forjudicial the county

Grafton,of on the 22d 1887,of A. D.day April, and referring
answer,to the same as of this reiterates thepart denials and alle-

contained;therein and ingation further answer to the bill of
of said the Bostoncomplaint &plaintiff, against Maine Railroad,

in thefiled said court within and for thesupreme of Merri-county
state, 1888,mack in said 80,March to which it has abecome

defendant leave of court and saidparty by itby agreement, says,—
1. June,That on the 1884,19th of theday was theplaintiff

owner of or in of thepossession railroad described in its said bill
of and June,that on said 1884,19th ofcomplaint, day the plain-
tiff defendant,executed to thiscorporation in of thepursuance
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validbill,in the a lease ofvotes plaintiff’sand allegedagreement
of which lease and thea votesits said railroad copyall property,

and made a hereofare hereunto annexed parttheretorelating
that tothis avers the saiddefendant partiesandA);(Exhibit

authorized law and theand bywere bylease empoweredduly
same, andto and execute the thissaid makevotes of corporation

lease,take andto said thatdefendant was specially empowered
the covenants and inlease contained agreements appearingsaid

A, set out inof which are the bill ofExhibit a plaintiff’ssaid part
the ofthat stockholders saidbut this defendant deniescomplaint;

toever or saidprotested against objectedcorporationplaintiff
lease, atat the holdenthat special meeting Plymouth,except

12, 1884, shares of stock voted410 againstJune owningpersons
12, 1884,lease, since thebut that June stock-the of saidapproval

rent theof andholders said corporation, by receiving accepting
lease,under said have in andacquiescedbenefits ratifiedarising

same; until commencement of saidand that thesethe proceedings
lease;ever been to saidthan above have madeno otherobjections

it has been to makethis defendant joermitted large expen-and says
railroad otherthe and and propertyditures rolling-stockupon

fromit said without saidleased to plaintiff objection plaintiff,by
is,its and at its and that thebut with consent l-equest; plaintiff

be, from ofshould want for-and in setting up anyestoppedequity
in the execution of saidor lease.mality legality

lease,the2. in accordance with of said thisThat provisions
control offull and said leased railroaddefendant took possession

Railroad,theand andincluding Pemigewasset Yalleyproperty,
inheld, the same withand controlled accordance theoperated,

lease, notof said from saidand covenants 19thonlyagreements
11,June, 1887,1884, inA. D. until October as theof allegedday

bill, has and controlled thebut samepossessed, operated,plaintiff’s
11, 1887, time,to the and still continuessaid October presentfrom

leased inand control said accordanceto possess, propertyoperate,
lease,said and has ever continued tothe terms ofwith faithfully
covenant, and con-and every agreement, undertakingperformkeep

to be it and and has inin said lease noby performed,tained kept
of thesaid lease nor covenants andviolated agree-manner any

This defendant further ittherein contained. thatments alleges,
said and added to the business donehas propertyimprovedgreatly

railroad, and its of hassaid by money perma-over expenditure
said railroad and leased and that itsbyimproved property,nently

has become of much value and effi-said greatereffort property
itof and thanfor the wastransportation passengers freightciency

the time said lease was made.and atbefore
that it is that on thefurther true 22d3. defendant says,.This

June, 1887, Bostonit executed to the & Maine Railroad aofday
and a isof its railroad whereof hereuntocopyproperty,lease

B, answer;annexed, made a thisExhibit and ofmarked andpart
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law and the votes oíwas authorized by byleasetliat saidit alleges
thereto, and that inof thedirectors partiesandthe stockholders

October, 1887, itlease, of trans-the 11thon daysaidofpursuance
of thethe rail-Maine Railroad possession&the Bostontoferred

owner, and ofthe absoluteit wasof whichroad and property
the and ofto transfer possession,the rightit had legalwhich

theRailroad had to& Maine legal rightBostonthe saidwhich
that it didfurther notalleges,This defendantthetake possession.

with theunderlet or possessionor partedhasand never assigned
its oflease Juneto it thedemised plaintiff bybyof the premises

A, Boston & Maine Rail-to the19, either1884, marked Exhibit
and has notorroad, partedother person,or to corporationany

thereof, andstill controlsbut operates,the control possesses,with
of said lease. It alsowith thein provisionsthe same accordance

the Boston & Mainelease to Rail-time of saidthat at thealleges
since, reserves andreserved and stillroad, it possessesand ever

other means with which toandsufficient equipment,rolling-stock,
leased of the as afore-plaintiffrailroad andsaid propertyoperate

sufficientits direction a number ofsaid, retained underit hasand
said demisedand railroadto controlofficers operateand employes

19,with said lease of Juneconformancein strictand property,
!884.

in saiddenies the bill of4. complaintThis defendant allegations
of saidmotives and lease to the Boston &to the purposesrelating
lease,Railroad; said orit denies that clause or cove-anyMaine

ofthereof, made for the the Boston &nant was purpose allowing
consent, theto railroadMaine Railroad against plaintiff’sacquire;,

A,Exhibitlease marked or tomentioned in said acquireplaintiff’s
andby “subterfuge, equivocation,of propertyplaintiff’sany

Itin bill. denies that said Bostonas alleged plaintiff’squibble,”
hold,to or is ineither threatens fact& Maine Railroad holding,

mentioned inthe railroads leaseor plaintiff’scontrolling,operating,
A, lease,in of said thisand violation and thatmarked Exhibit

leasedinterest in or to said ordefendant has no property, posses-
thereof, in bill.saidsion as plaintiff’salleged

it surrenderedadmits that of the5. This defendant possession
Claremont,Northern, & and &Concord Peterborough Hillsborough

railroads, 1, 1887, to a decree of the courtpursuant supremeJuly
but this defendantNew that itof the state of Hampshire, alleges

to the the full amount of rentalandhas ascertained paid plaintiff
A,Exhibitlease marked and it thatfor said allegesprovided by

railroad, lease,named inof the saidthe fixed plaintiff’scharges
1887,A, have, October,eleventh ofsince the exceededExhibit day

thereof, such excess has been for thethe and that paidearnings
Brook andIt that said Wilton railroadsalleges Stonyplaintiff.

between the Nashua &under contract Lowell Rail-are operated
said Wilton and Brookroad andcorporation Stony companies

1860,6, 1872, 28, 26,and Octoberdated May Mayrespectively,
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orif the Boston & Maine said railroad1868, and that operates
them, as of said & Lowellof it does so the Nashuaeither attorney

not theRailroad, such does affect the ofand that operation rights
whatsoever, init denies thein andmannerany allegationsplaintiff

in bill.as set out therelation thereto plaintiff’s
stated,denies, eachas herein otherwise6. This defendant except

the bill as andin plaintiff’s fullyand particularlyevery allegation
denied, andherein out andif the were set specificallyas same

orthere orit that wasdenies any pretence, suggestion,especially
fraud, the severalor in relation to the ofconcealment management

that thebill,,mentioned in the orrailroadsand plaintiff’sproperties
or controlled theorsame were managed byprivately clandestinely
in of theunder the cover and the nameBoston & Maine Railroad
or for the& Railroad as thereinBoston Lowell alleged, purpose

11,forth; denies time sinceset it that at Octobertherein any
existence,1887, time its this defendant hasor before that during

it hasof all railroad or thatceased to exist as a manager property,
andofitself necessarydeprived rolling-stock, equipment, supplies

railroad; that the 11ththe of a it denies sincefor dayoperation
October, 1887, or fromit has received no incomeof money any

use, its dividends andsource for its own excepting organization
it no since said forthat has dateand moneyexpenses, expended

dividendsthat received from andpurpose except organizationany
cash,it from sourceand that cannot receive any money,expenses,

the the Boston & Maineincome from of Railroador except treasury
bill;in itthe term of as said deniesfor years, allegedninety-nine

theit has turned over to Boston & Maine Railroad its railroadthat
kind theof andand description, including premisesproperty every

and theof and has turned over toleased the dischargedplaintiff,
Railroad, its and its& Maine officialsBoston employés, excepting

treasurer,directors, and hasand the business ofquitpresident,
railroads, bill;as in it denies thealleged said.plaintiff’soperating

the thatin bill there wascontained plaintiff’s pre-anyallegations
named,railroads therein orin the of of thetence anyoperation

to thethere of itsthat was plaintiffany purpose deprive property
court,thecheat the and theits or to public,and rights, plaintiff,,

bill; it that this toin said denies defendant .has ceasedas alleged
is thethat it and servant of thea corporation, agentbe pretended

Railroad, officers,& that it is a withoutMaine corporationBoston
cash, resources, tothat it is use nameor its ownhelplessemployés,

at ofthe the Boston & Mainethis except biddingin proceeding,
Railroad, is and inas arrogantly, scandalouslyimpertinently, alleged

bill, suchand that arethe alleges allegations neither.per-plaintiff’s
character;in of this it denies thatnor atinent proper proceeding

andfictitious business methodsthere are machinery adopted byany
Maine for the thethe & Railroad ofpurposeit or Boston concealing

theof the railroad leased of or thatplaintiff, byreal possession
of themethods Boston & Maine Rail-false and deceitful machinery
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road and the railroad for oneoperated possessed monthplaintiff’s
time;or for and itother denies that it ever consented orany

authorized to be to the Boston & Maine Rail-any warning given
road; bill;as in it denies that its chiefalleged plaintiff’s officials
ever did such it denies that there weregive warning; deceitfulany
and delusive methods of ever invented used foror themachinery

and of railroad leased ofthe theoperation possession asplaintiff,
bill;in the it denies thealleged toplaintiff’s allegations relating

the invention and construction of new and methodsmachinery
to the of said railroads leased of therelating operation plaintiff,

bill,inas or that officers werealleged plaintiff’s any fictitiously
therefor, and andthat due measuresappointed havealleges proper

been taken to andcontrol the roads leased of theoperate plaintiff
lease,the ofin accordance with said and that thisprovisions

todefendant has taken care not with theespecial part possession
road,and of orsaid violation of theoperation clause ofpermit any

said lease in relation thereto. this advised,And defendant is not
and therefore denies the claimed ofadmissions the Boston &

bill;Railroad,Maine as in said and ifthat such ad-alleged alleges
made,missions have been this defendant is in no boundway

thereby.
This admits that 18th November, 1887,defendant on the ofday

the entered the railroad described in the leaseplaintiff upon of
19, 1884,June a breach of the lease,covenant of saidclaiming

“that this defendant will not or underlet the here-assign premises
demised, thereof,withor the withby part possession theexcept

written consent of the first for theplaintiff),”party (the purpose
lease,estate saidof the created but it denies thatdetermining by

such the estate or of thisby defendant under saidentry rights
divested,lease were determined and and that suchnotwithstanding
Railroad,the & Maine inBoston violation of the covenantsentry,

lease,of said and without retained ofunlawfully, right, possession
lease,the railroads and railroad named in said and nowproperty

and holds thewithout same as inright, saidunlawfully, alleged
bill.

This that on the 29th November, 1887,defendant admits ofday
suitthe its at law the &Bostonplaintiff against Mainebrought

of theRailroad for the a of railroad and ofrecovery part property
lease, wit,in Said to thatthe named situated inplaintiff thepart

inof Merrimack the state of Newcounty Hampshire.
that7. This defendant deniesspecially possessiontakingsince

road, 1884,the named in the lease of 19,of June itplaintiff’s vol-
of the toitself itsofuntarily deprived power perform cove-any

;nants that it has said torailroad inpermitted property depreciate
its condition so as to be orunsafe hazardous for thegeneral public
to thetravel that on said railroads have been im-upon; bridges

and to become unsafe and imsuitableneglected, permittedproperly
railroad;for the and cars the business over said thatengines doing
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have not been renewed andof said railroad keptthe ties and rails
said lease and the demandsto covenants ofthein accordingrepair

thereon; that theand the business rolling-stock,travelof public
and used said railroad are insufficientcars uponengines,equipment,

unsafe,road, and are and are in an unsuit-of saidthe businessfor
in use onthat locomotive now saidcondition of everyable repair;

railroad, beof said to sentin theroad proper managementought,
rails,and othernew thanfor that locomotivesto the shop repairs;

furnished, absolute forto are anthose from time time necessity
railroad; the on said railroadthat station-houses and buildingssaid

that hundred and thousandof and twoare out repair, fiftyruinously
dollars, of over and above what this defendantor sum moneyany

furnished, beto be is tonecessaryis to furnish or cause expended
and in to make thein renewals orderon said railroads repairs,

thereof, and thethe business thatsame suitable for publicdoing
the of railroadconvenience,and and said andpreservationsafety

bill.such as in saiddemand allegedany expenditureproperty,
that said railroad and isAnd this defendant inalleges property

beno worse condition than what would re-expected,reasonably
of andto the the road when leased thehad conditiongard being

ended, and that thisof the winternature just corporationrigorous
are for reasonable im-is now such as therepairs necessarymaking

as are sufficient to make it safe andof said road andprovement
offor the accommodation summer travel and businessconvenient

same; itsand it further that since leaseto be done over the alleges,
; theof said it has the same that at timerailroad greatly improved

unsafe;so out as be thatof said lease said railroad was of torepair
rails,in it renewed and relaid oninstances has putmany bridges

and increased the ofnew and efficiencyequipment rolling-stock,
thereon;said road the business it has andand repaired, painted,

road,the line of said andthe stations greatlyimproved along
to useadded to the convenience of the occasion thepublic having

same; sumit has aand in these improvements expended up-
dollars, of which hasward of two hundred and thousand allfifty

been the and its directors withoutreceived plaintiff corporationby
or of dissent.objection sign

It the & Maine has obtaineddenies that Boston Railroad posses-
in the thesion of said and named lease ofrailroad plain-property,

tiff, fraud, manner,in saidor other and that roadtrickery, anyby
cause, andis to waste and deteriorate from thatpermitted any

and of and business must resultlossgreat irreparable property
is as saidunless the relief for in bill.prayed granted, alleged

fraud,And this denies all of secretdefendant allegations trickery,
combinations, action, and like containedunlawful cheating, charges

bill, said arein said and that withoutalleges justifica-allegations
tion, theand said is not to relief forthat entitledplaintiff prayed
in said bill.
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seek to enforce abill the lessors for­the secondDoe, InC. J.
lease,the that theallegingestate bythe conveyedfeiture of

road, and withunderlet the its.and partedhavelessees assigned
No reason thecovenant. appearsbreach of whyinpossession,

in the suitnot be settled atshould pendingforfeitureofquestion
law, Walker,v.insettled Walkerit should be chancery.or why

321, 328. the ofalso ask aappointmentTheN. H. plaintiffs63
run itthe andof road during litigation,,to takereceiver possession

to it inof the suit­failure operators keepthebecause of alleged
no able andIf there were responsible persons legallyable repair.

be inthe road such athis mightto duty,performcompellable
a receiver.as to But thecondition requireruinous and dangerous

to be theclaimingare responsible persons,Lowell company
their and compellable byduty, processacknowledgingoperators,

not in thisclaim. It is caseit their necessaryto doof law upon
or are thethe Lowell the Mainewhether operators.,to inquire

receiver,assume,for the law to ais no occasion throughAnd there
a can bewhichof responsible, legallythe repair companyduty

to perform.compelled
Bill dismissed.

concurred.All

Boston,Law, Montreal RailroadConcord &In THE Suit at
Railroad, the1and Boston & LowellBoston & Maine Railroadv.

:followswrit is as
The of NewState Hampshire.

Merrimack ss.[L. S.]
:or hisTo the Countyany DeputyofSheriff

Railroad,to summon the Boston & Maineyoncommand aWe
law, and business atestablished Doverduly doingcorporation by

be inof to found to(ifin our your precinct),county .Strafford
court, to be holden inbefore the Concord insupremeappea.r

next,of Merrimack on the first of toTuesdaysaid county April
Boston, Railroad,& Montrealto the Concord aanswer corporation

law, aforesaid,—business at Concordestablished andby doingduly
the of theIn of land wherein demands defendanta plaintiffplea

Merrimack,inof land situated said of andcertain tract countya
from a in Concord,tract of land saidthat extending pointbeing

Northfield,.the towns of andsaid Concord andthrough Canterbury
in the line between said of Merrimack and ourto a countypoint

all the land within ofof and said countybeingcounty Belknap,
on the railroad of said isMerrimack which plaintiff corporation

constructed, withand said railroad and all thelocated together
lands, stations, used or for railroadand buildings occupied pur-

therewith,inor said route connection and allposes upon along
thereto; theof and easementsway appurtenant whereuponright
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that it was seized of the demandedplaintiff says lawfully premises,
inwith the its demesne as of fee withinappurtenances twenty

thereof;last and now to be inpast,years ought quiet possession
but the said defendant has since entered and holds theunjustly

out.plaintiff
Also, land,in a further of wherein the demands ofplea plaintiff

land,the defendant a certain tract of all the land describedbeing
written, railroad,in the first count above with thetogether right

described;andof thereinway, where-buildings, appurtenances
the and that withinplaintiff complains saysupon twenty years

it was seized of thelast demanded itsin demesnepast premises as
fee, wit,heretofore,and so seized toof on the 19th ofbeing day

June, 1884, it andexecuted to the Boston & Lowelldelivered
Railroad a virtue of the lawscorporation, corporation byexisting

Massachusetts,ofof the commonwealth a certain indenture of that
date, wherein it leased and demised to said last named corporation

railroad,land, ofthe andright way, buildings, appurtenances
aforesaid, with.other land and railroad for atogether property,

of from and after June,term the first ofninety-nine years day
1884, term;to a certain rentalitself saidreserving andduring

said last named covenantedcorporationwherein and withagreed
other itthe would notamong things, orplaintiff, that assign

aforesaid,the demised as orunderlet with'thepremises part pos-
thereof, with the written consentsession of theexcept plaintiff;

further, that in case of a breach of said last namedand covenant
the enterand and take fullplaintiffagreement, might upon pos-

said demised andsession of allpremises, depots, shops, buildings,
tracks, aforesaid,and other demised aspermanent property and-

Boston & Lowellsaid Railroadremove and allcorporation per-
itunder from saidsons and determineclaiming premises, thereby
aforesaid,asestatethe whatever .force beusing nec-granted might

Andfor that the further thatpurpose. plaintiffessary says, upon
and of saidthe execution asdelivery aforesaid theindenture^

delivered to said Boston & Lowell Railroadplaintiff corporation
to hold under anddemised insaid ofpremises saidpursuance

;indenture, wit,in other thereafterwards,and no that to on theway
November, 1887,of the said Bostonfirst & Lowell Railroadday
in violation of the covenants and aforesaidcorporation, agreements

it,and and withoutto be the writtenperformed by consentkept
and without ofthe which theof defendantright (all wellplaintiff,

said railroad,demised saidpremises,knew), assigned including
and otherof andbuildings,way, appurtenances, deliveredright

defendant;of all the same to the that thereafter-possession
wards, November,wit, 1887,on the ofto at saideighteenth day
Concord, enteredthe said demiseduponplaintiff premises, depots,

tracks, and other permanent demised asbuildings,shops, property
aforesaid, offor the full thereof andpurpose taking possession

;estatethe as aforesaid that virtue of thegranted bydetermining
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andcovenants aforesaid contained in the said indent-agreements
ure, and the said Boston & Lowell Railroadassignment by corpo-
ration to the defendant of said demised and thepremises,

of of all the same to the defendant asdelivery possession
aforesaid, aforesaid,and the the as theentry by plaintiff term
and estate said indenture determined and becamegranted by
forfeited, became, now,and the and is entitledplaintiff thereupon
to the full and of all said demisedpossessionpeaceable property;
but the declined todefendant such to theyield possession plaintiff,
and still claims said estate and the of said demisedpossession

under said indenture. Wherefore thepremises plaintiff prays
the determination and forfeiture ofjudgment establishing said

estate,term and for a writand of and other forpossession process
said its and it theexecuting judgment, defending rights, giving

relief to which it is law entitled.by
To the the saidof it the sum ofdamage plaintiff (as says) five

;hundred thousand dollars and make return of this writ with your
therein.doings

Doe,Witness: theCharles of Novem-Esq., twenty-ninth day
ber, Anno Domini 1887.

Shurtleff,A. J. Cleric.

19, 1884, Boston,June the Concord & Montreal Railroad exe-
etc.,road,cuted leasea of its to the Boston & Lowell Railroad,

wherein it is recited that
“ Whereas, firstsaid has to and saidagreed secondparty grant,

has to take and a oflease said railroad ofparty agreed accept, the
first the terms and conditions hereinafter set forth :party, upon

“ Now, therefore, said first in consideration of rent,theparty,
covenants, mentioned,and hereinafter to beagreements paid, kept,
and the second has leased demised,andperformed andby party,

demise,does lease and unto saidhereby second theparty railroad
Concord,of said first from New toparty, extending Hampshire,

state,Groveton Junction in said and the branch railroad from
road, called,so to the of Mountbase inWing saidWashington

state, as said andrailroad branch are located andnow constructed,
stations,lands,with all the and usedtogether orbuildings occu-

said first forby railroad orpied party purposes upon saidalong
route, title,and all the and easement of said firstright, inparty
and to the lands within or the limitswithout of thelying location

railroad, thereof,of said the useand with full andright authority
to said second to hold and saiduse easements,party rights, and

as as said first or could ifprivileges thesefully party might pres-
executed,ents had not been a of which lands andplan location

lease,this said demisedaccompanies to thepremises being subject
on the same.mortgages

“ To have and to hold to said second for and theparty during
term of from and after theninety-nine June, 1884,first ofyears day
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unto said first theandsecond paying partythe said party yielding
mentioned, theand alland performinghereinafter keepingrent

hereinafter con-of said secondand partycovenants agreements
the; is intended to tobut herein contained operatenothingtained

manner, the franchisesof, or in orrightsto.qualify anyprejudice
its charter .and the laws of theconferredfirstof said party by

or ofor to curtail franchiseNew any powei'sof Hampshire,state
in such asthe exercise thereof manneror preventsaid first party,

itsof the interests offor thebe necessary protectionmay
stockholders.”

:thecontained stipulationslease followingThis
“ as of thealso in lessee Pemi-first possessionparty, beingSaid

indenture of lease . . .Railroad under a certainYalleygewassett
make, constitute, the said secondandhereby appoint partydoes

. .s'aid .to and railroad.or attorney operateits manageagent
“ .it . .and thatsecond covenantsparty agreesSaid hereby

. .said leased road. .will operate
and thatsecond further covenants duringparty agrees,“Said

will, its own cost andit at expense,the term grantedhereby
maintain, first asand railroad of said inthe partypreserve, keep

now is. . . .and samecondition as therepairgood
“ will,that it the termsecond further duringSaid party agrees,

lease, .road. . .and leasedsaid railroadoperateof this
“ that it will notand assignsecond covenantsparty agreesSaid

demised, withthe orunderlet part possessionor premises hereby
thereof, ; itof the first thatwith the consentwrittenexcept party

to out orsaid the first ofnot suffer railroad of get repairwill party
condition,in theits by ordinarybecoirie exceptdepreciated general

thereof, asuse be renewal aforesaid.and to made bywear good
“ is said secondit further covenanted and by party,And agreed

contained,herein orcase of breach its covenantsthat in of ofany
inthe and vested said secondin that estate createdcase hereby

kind,of orbe taken itshall from anylegal proceedingsbyparty
mentioned,rent above if theof default in of thein case payment

for ofa thirtysame or thereof shall remainpart unpaid periodany
and after demand inafter due and writingbecomingdays payable,

therefor, and take fullthen said first entermay uponmade party
demised, and all shops,of the premises hereby depots,possession

tracks, and remove saidand other property,'buildings, permanent
it andall under from saidlessee and persons premises,claiming

the whatever forcedetermine estate hereby usingthereby granted,
;for that and said secondbe party agreesnecessary purposemay

not, event, the ofin such or saidthat it will hinder prevent entry
ofsaid demised asto recover the of premisesfirst possessionparty

over the value ofestate, and shall account for andits former pay
transferred, asso and less such sumsthe mayassignedproperty

thethe abovebeen to make aforesaidhave paid good guaranty
cent.”pertwenty-five
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by Rail­& LowellBostontheLease executedof[Copy
Maine&and the Bostonroad Railroad.]

ofthisindenture, in twenty-second daymadeThis duplicate
1887, & Lowell Railroadthe Bostonand betweenJune, D.A. by

of the lawsvirtueunder andexisting bya corporationcorporation,
Massachusetts, of the first andof part,partyof the commonwealth

“ lessor,” the Boston & Maineandthedenominatedhereinafter
virtue of the laws ofRailroad, under and bya existingcorporation

of the laws of thecommonwealth, virtueand under and bysaid
the secondofNew part,Maine and partystates of Hampshire,

“ lessee,”—denominated thehereinafterand
itself,Wltnesseth, for its successorsthe said eachthat parties,

covenants,theofeach in consideration grants,andand assigns,
other,the have cove-made granted,hereinand byengagements

covenant, andnanted, doand and agree,agreed, hereby grant,
other, its successors and aswith the and fol-assigns,each to and

lows, :to wit
demise,I. lessor doth and lease unto theThe grant, lessee, its

and its railroad and railroadsuccessors ofassigns, property every
railroad, lands,therein its docks, anddescription, including

commonwealth, branches,within or without saidwharves tracks,
side-tracks, road-beds, station-houses,superstructure, depot grounds,

viaducts, fixtures,depots, bridges, piers, shops, buildings, engines,
cars, furniture,tools,rolling-stock, machinery, telegraph apparatus,

material, and and all franchises,equipment, supplies, rights, ease-
ments, and theretoprivileges, appurtenances belonging, together

tolls,the to rent,with demand and receive allright revenue,
income, and of the demisedprofits premises; alsoincluding

title,therein all the and interest of the lessor in andright, to any
it,and all railroads under lease otherwise,oroperated soby far as

the same are or transferable the lessorassignable by without vio-
otherwise;of oflation law or but not and inagreement, and to
it,ofstock other railroads owned all dividendsany by thereon,

same;and its of on the and in andright tovoting bonds,any
railroads,and contracts of or with otherobligations, corporations,

individuals,or and all income or other and benefitsadvantages to
therefrom,be derived ofa schedule which stock and bonds is here-

;unto annexed and unto thehereby assigning lessee,transferring
to all thereon,and incumbrancessubject legal obligations all its

railroad, franchises,railroad and assets ofproperty, every descrip-
tion, as above stated.except

To have and to hold all and the demisedsingular topremises
lessee,the its successors and for andassigns, the term ofduring

from and after the firstninety-nine years of A.day D.April,
1887, the said lessee and thekeeping performing covenants
herein itscontained on to be andpart kept performed, and yield-

and rent for the said to theing paying premises amount and in
the manner to wit:following,

VOL. lxv. 28
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lessor,lessee all of the and1. The shall pay operating expenses
or itrailroads of which it shall come into whichof all possession,

instrument,and virtue of thisunder thereshall operate by being
therein, thereof, renewals;as and allincluded allpart repairs

business,contract,out ofarising any obligation, neg-expenditures
misfeasance,or or however otherwise and whetherarising,ligence,

exists, infor the same now or be hereafter createdthe liability
with the use and of the demisedconnected operationany way

lessor,or of railroads the lessee or as hereinoperated bypremises,
insurance,toand orincluding damages persons property,provided,

federal, state, andof every description,all taxes municipal, upon
franchises, stock;business, or all conse-capital expensesproperty,

theor incidental to renewal or of the lessor’supon refundingquent
indebtedness, leased, it;owned,or of road orthat any operated by

hereinafter to bedeclaredexpenditures operating expenses;any
lessor, which,of the infor additionthe expensesand organization

to theoffice accommodations be furnished lessee atsufficient byto
Boston,station of the lessor in or at such asstationthe present

lessor,thereerected in its be to the atbe shallplace,shall paid
each three the term thisof successive months ofthe end during

hundredlease, the sum of seventeen and dollarsfifty ($1,750).
due,as the the ofThe lessee shall same become rentals2. pay,

of it shall come or itwhich into whichrailroads possession,all
instrument,virtueunder and of this theoperate by duringshall

lease,of and of tothis all roads leased this lessorcontinuance
leases,theto terms of the several and the interest onaccording

the lessor and on the of roadsof indebtedness allindebtednessthe
the lessor isor which this lessor under obli-operated byleased

annexed,a schedule whereof is heretoto and uponpay,gation
as shall for theindebtedness be createdfuturesuch purposes

and to that shall to the lessor sumssuchpay.herein .endprovided,
such shallat times as enable it to meet thepunctuallyof money

as the The shallon such indebtedness same matures. lesseeinterest
the current and indebtednessand pay expenses openuponassume

lease,at thisof the lessor the date of and theoutstandingaccount
for and reimbursed to the thebe accounted lessee atshallsame

The lessor toof this lease. shall turn over the lesseetermination
bills, notes,hand,on and accounts receiv-outstandingall cash

thereon;sums received and all such cash on handable, alland
interest,and over the lessor withoutfor tobe accounted paidshall

of this lease.terminationtheat
lessor,to the on the firstlessee shall ofdayThe pay July,3.

1887, one hundredthe sum of and thousand fiveninety-threeD.A.
dollars three and oneand ($193,529),hundred twenty-nine being

stock;its nowcent.) upon capitalcent. per existinghalf (34per
the -same sum first ofthe on the suc-daysto lessor everyshall pay

until and firstthe of Jan-andJanuary July including dayceeding
thereafter,; on the first of sue-shallD. 1897 daysA. everyuary,
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and lease,the term of thisceeding July toJanuary, during pay
the lessor the sum of two hundred and thousand onetwenty-one
hundred and dollars four cent.seventy-six ($221,176), being per

stock;on its now and for(4 per cent.) existing capital any por-
tion of half the rent for which remains atany year, theunpaid

or lease,earlier termination of this shall theexpiration lessorpay
rata,rent at the rate in at termination;force the time of suchpro
also, that from and after increase of the lessor’sprovided, any cap-

stock,ital as herein the semi-annual to beprovided, payments,
above,made as shall be increased so that each shall be ofpayment

an amount to three and one half cent.equal ifper (3i per cent.),
1, 1897,before A. D. and to four cent.July onper (4 per cent.)

1, 1897,after A. D. all the lessor’sJuly stockupon.and capital
issued and at the time of suchoutstanding payment.

II. that,The lessor covenants if it be found to atimpracticable
once deliver immediate of railroad leased orpossession any

lease,it at the of this reason ofoperated by inception by any
reason,to the or other it useagreement will all reason-contrary,

deliver,able deliver,efforts to and will thereof as soonpossession
shall, meanwhile,as The lessor continue in thepracticable. pos-

railroad,session of and,such under the direction of the lessee in all
shall continue to use and the same underrespects, its con-operate

tract with same,the the toand theowning rental orcompany pay
other same,consideration to be for the use of the andpaidagreed

thereof;to receive the but shall transferearnings immediately
use,and over all such to the which,lessee to its ownpay earnings

thereof,in consideration shall reimburse the lessor for all expendi-
tures, and costs,and hold it claims,harmless allindemnify against
and liabilities out theof lessor’s andarising possession operation

railroad,of said or under and virtue of its orlease other con-by
fortract the same.operating

III. The lessee shall assume all traffic balances due from the
;lessor to other railroads or shalltransportation companies assume

all contracts of the lessor for and material,equipment, supplies,
and all other contracts and liabilities of the lessor to and with
individuals or orcorporations, expressed implied (its contracts
with the holders of its as ;indebtedness scheduled andexcepted)
shall assume and defend all suits the lessoragainst out ofarising
or in connected with the or future use andany way past operation

and,roads,of the demised or roads hereafterpremises received or
lessor,the lessee or the as hereinoperated by andprovided, pay

all obtained thereon.judgments
IV. The lessee shall the interest ofpay upon portion theany

lessor,indebtedness of the or itsof leased or lines,operated that
shall be lease,renewed or extended the term of thisduring in like
manner as the same indebtedness before renewal orupon exten-

; and,sion in case the lessee shall take or andup purchase,
otherwise,enforce orforeclosure indebtedness of ofby theany any
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which not be renewedor lines shall so orleased operatedsaid
title,extended, taken or and allthe securities so up purchased,

thereof, tobenefit, of the enforcement shall enureor advantage
this its toat the termination of lease uponlessor reimbursingthe

incurredall and in sosums expenses taking up,the lessee paid
same.and theenforcingpurchasing,

construct,be authorized to andthe lessor shall complete,If duly
Massachusetts Com-main line of the Central Railroadtheequip

to a or extension thereof between Palmerand construct branchpany,
saidas in the lease of Central Massachu-and Holyoke, provided

lessor,the and to issue its bonds toRailroad toCompanysetts
construction,andcost of such thethe equipment,meet completion,

shall, lessee, construct,the of theunder direction complete,lessor
line, construct,said main and andcomplete, equipand equip

branch, lease,said and issue its bondsassaid provided by
branch,the thereof. and as fast ascost Said roadmeetto

shall to theand lessee thisit is pass bycompleted equipped,
indenture, if shallthe Central Massachusetts Railroad Company

lease, or, in suchto of its default of con-theconsent assignment
sent, same same shall beand until the be thegiven, operated by

asthe same terms and conditions abovelessor upon providedthe
indenture, toII this as the otherof railroads whereofin article

is tounable deliver immediate and thelessor possession;the
to the same duties and liabilities in relationshall be subjectlessee

lessor,in to to theas relation other roads leased and shallthereto
bonds, orsaid and cause to bethe interest upon perform, per-pay

in lease toformed, the contained said be performed byagreements
the lessor shall be authorized to theIf duly buythis lessor. prop-

offranchises the River the Oceanand Mystic corporation,erty
and TerminalRailroad the Ocean RailroadCompany,Terminal
the lessor shall issue its bonds orand Elevator Company,Dock

suchan amount sufficient'to for and fran-to pay propertiesstock
onchises, for such the real estate said com-and ofimprovements

the lessor theand the of on river as lesseeproperty Mysticpanies
toand fit the same for the efficientdeem necessary propermay

transaction of business. lessor issueThe shall itsand convenient
the ofbonds without for its float-or funding existingstock delay

wit,indebtedness, to its indebtedness notesall represented bying
notes tbe &Nashua Lowell Railroadgiven corpo-includingpayable,

funded, butthe can be so not its current debts orif same openration
lessor,If, the of directorswith assent the- of the oraccounts.

of the commissioners the same aredecision railroad thatafter a
hereof,and as in Article theVII lesseeprovidednecessary propel’,

tomake additions or theimprovements uponshall permanent
the shall issue stock or bonds to anlessor alsopremises,demised

meet In allsufficient to the cost thereof. the cases hereinamount
for which stock or bonds is or are to issued thein be byprovided

securities,orlessor, the lessor shall issue both either class of as
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itin so far asonlybut caseeach maythe lessee request,may
however, if the lessor shall requirethatdo so: provided,legally

classit to either ofissueto enableadditional authoritylegislative
shall, thelessee,the lessor atsecurities, by requestdesired theas

lessee, todo all acts and necessary pro-of the thingsand expense
issued, afterso as hereinStock provided,cure such authority.

issue,lease, time of such beshall, from theof thisthe inception
stock, within the ofof lessor’s provisionsthe capitaldeemed part

issued, hereinthis lease. Bonds so as pro-8 Article I ofofclause
andlease,this be theof shall scheduledvided, after the inception

indebtedness,of underas the lessor’sinterest thereon partpaid
I indebtedness2 of hereof. The ofto clause Articleand pursuant

scheduled, withlessor, shall the lessorbe renewed thebyassaid
whole,matures; the orsame andof the lessee as the any partaid

shall, lessee,the thethereof, at and under direction ofthe request
or be atat such time times as thebe refunded practicable,may

benefits from reducedrate of interest ratesanylowest practicable,
orsuch renewal ofof interest theuponconsequent refunding

of or of its orthe lessor oí leasedindebtedness operatedany
to lessee. The of suchlines to enure the term renewal shall not

term of this lease without the consent ofextend the thebeyond
lessor.

of the lessor for the ofV. Leases and contracts otheroperation
term ofthe this lease shallrailroads beduringterminating

lessor, underthe the direction and withrenewed the assent ofby
lessee, most termsthe the favorable But theupon practicable.

not be bound to assent to ofsaid lessee shall the renewal such
thelease or contract at a rental rental atexceeding thepayable

lease,of this unless the lessor toupon theinception application by
commissioners said renewalboard of railroad shall be decided to

to the reasonable of the ofbe interestsnecessary theprotection
so shalllessor. Leases and contracts renewed be to all thesubject

of lease as as if nowthis andeffectually hereinprovisions existing
included, and, the or earlier determination ofupon expiration this

to, of,lease, be and enure to theshall benefit thereassigned lessor.
shall make andlessor also execute such other leasesThe or oper-

contracts other railroadwith as the lesseecompaniesating may
however,contract,lease orsuch if the lessor shalleveryrequest,

elect, its to at or before theso terms ofexpire theby expiration
of the lease created these and allterm by presents, obligations

therefrom to be assumedliabilities and sustainedand ex-arising
lessee,the and the shall belessor held harmless fromclusively by
therefrom. The lesseeloss that lease oragreesarising anyany

contract hereafter made with railroad orany railroadoperating
mentioned inor 459 of the Acts ofcoi’poration chaptercompany

1869,of Massachusetts for thethe Commonwealth rvith theyear
Lawrence,&Manchester orof the with the Addison,exception

Lamoille, Vermont,& Consolidated Vermont,CentralBurlington
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St. & LakeJohnsbury Extension,LamoilleChamplain, Man-Valley
Keene, Nashua,chester & Boston,Acton Cheshire,&Missisquoi,

River,& Wells River,&Montpelier WhiteMontpelier South-
Eastern, Mt. New London Northern, &Washington, Newport
Richford, & &Peterborough ProfileHillsborough, Peterborough,

Whitehall,Notch,Franconia & Southern Ver-Brattleborough
mont, Jefferson,Vermont Whitefield &Valley, Val-Massawippi

Woodstock, Railroad,or Central or ofley, [Massachusetts any
them, or with branch or extension of railroads,suchany shallany

lessor,executed withbe made or the and not with the lessee or
behalf,or in its suchcorporation acting lease or con-any person

tract, at the or earlier lease,determination ofexpiration this to
enure to the benefit of the lessor.

shall have the ofVI. The lessee on all stockright ownedvoting
the lessor in other railroads or as herein-by corporations, except

saidafter and stock shall not be sold or otherwise dis-provided,
lessee,the nor the lessorof with theposed by by assent ofexcept

the lessee.
shares of stock of theThe lessor in the St. & LakeJohnsbury

Railroad shall be voted the lessee so asChamplain Company toby
the interests thatof andcorporation of the lessor’spromote sys-

roads,tem of and so as to the road of that in askeep company
in, and,condition and as the same are nowrepair on allgood

of increase of of thecapital, orquestions transferring possession
contract,of its road lease or or ofoperation by the saleoperating

of its to otherroad or ofany consolidation withcompany, any
be votedother shall the lessee with thecompany, assentby only

of the lessor manifested vote of its directors. That the inter-by
of the St. &est Lake Railroad Conr-charges Johnsbury Champlain

reduced to thebe lowest themay practicable lessee’s-pany point,
extend,be used at its renew,discretion to orvoting power may

thereof;orrefund said indebtedness toany part foreclose any
of the to make newmortgage company’sexisting property; any

thereof; to said and to do allmortgage reorganize company;
other acts and and for thenecessarythings reduction of itsproper

and consistent with thefixed ofcharges, preservation, unimpaired,
in saidthe lessor’s interest as herein :demisedcompany provided,

however, that the lessee to the lessor thehereby guarantees preser-
vation, of its interest in and control of said St. Johns-unimpaired,

& Lake Railroad demised,as hereinChamplainbnry Company
and, at the or earlier lease,termination of this willexpiration

debt,'stock,the lessor eitherreturn to the and bonds hereby
debt,stock,or other and bondsdemised, the same interestgiving

in, of,and the same control the St. & Lake-conferring Johnsbury
Railroad as the securities herein demised.Champlain Company

The lessee shall have the toVII. make suck inright changes
stations, tracks, and terminal in Boston andpassenger grounds

elsewhere, stations,and to establish such union and to suchmake
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the andas accommo-of railroad safetygrade-crossingsseparations
coiivenient and economical trans-the and thedation of public

:in its how-of business judgment, require provided,action may,
earlier termination of this lease theever, the orthat at expiration

tracks, shall bestations, terminal returned toand groundslessor’s
in,as the same are now and so thatit in order and repairas good

fittedbe for the use andthe shall well independentsame equally
theits own road or its leased roads lessor.of byoperation

toshall the make additions tolessee have right permanentThe
whichthe demised shall includeand premises,uponimprovements

structures,in track andincrease mileage, buildings, bridgesany
lease,at the of thisthose andadditional to inceptionexisting

structures, thoseand at thebridges replacing existingbuildings,
the suchlease, so far as cost of newthisof buildings,inception

structures, the ofexceeds cost such oldand bridges restoring
structures, to as a conditionand as whenbridges goodbuildings,

shall,andadditions ifnew. improvementsSuch permanent
the or decided the railroadto lessor commissionersbyassented by

be for the lessorand so far as itpaidto be proper, bynecessary
to do so mannerthe in theor can inhas procure power provided

; otherwise shall be forof this lease the lessorArticle IV paid by
lease,thisor earlier termination of in the man-at the expiration

ner provided.hereinafter
shall, at its ownsaid lessee maintain andVIII. The expense, keep

and all the and fixtures ofthe demised premises, property every
it or under this lease,shall receive operatewhich in asdescription

the same now are orand condition as shall beorder whengood
lessee, there beso that shall nothe indepreciationreceived by

; and,thereof theor at orexpirationthe earlierany partsame
lease, return the same toof this shall the lessor in thetermination

condition, and shall the lessororder and inputsame posses-good
at said timeits leased roads andsion of all property operated by

thissaid lessor under indenture. Theor lesseesaid lessee shall
the and herein demised,railroadsuse inpropertiesand operate
the of the lessor and of thewith charter severalaccordance corpo-

the ofroads are so and lawsrations whose theoperated, common-
and of the of NewMassachusetts stateswealth of andHampshire

States, soof the United far as the sameand areVermont respec-
cars,furnish allshall andengines,tively rolling-stock,applicable;

in additioneveryof to therequired, likedescriptionequipment
demised, the due offor the railroadsoperationherebyproperty

;virtue of this shallunder and lease observe andoperated by per-
the lessorof contracts of withform theall railroadsprovisions

it, or which be leasedor ornow leased operated by may operated
indenture;thisthe of shallit, under theprovisionsby keep

insured, shalland thedemised applypremises reasonably proceeds
to and theinsurance propertyof restoring replacing destroyed,any

not in the natureor to of ordi-improvements,making permanent
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the demised shallnary repairs, theupon premises; apply proceeds
of the and otherrolling-stock, equipment, personal property

demised, sell,herein which it deem advisable to which itandmay
is to discretion,authorized sell at its so as to substitutehereby

value;therefor like of shall orequalproperty replace buildings
removed,structures on the demised taken down or andpremises

which the lessee is authorized to take down or remove athereby
discretion,its with other structures, orbuildings, permanent

value,the demised ofimprovements andupon premises, equal
for the useconvenient of the lessor should this lease beequally

;terminated shall furnish the directors and treasurer of the lessor
with free annual over all the railroadspasses operated by

lessee;or for the shall the demised to bepermit premises
the lessor’s directors andinspected by someannually by compe-

lessor,tent the who shall to the lessorperson appointed by report
shall,the condition of said and for the of suchpremises, purpose

be furnished with freeinspection, over the railroadstransportation
lease,the under thisby lessee and shall receive a reason-operated

services,able for his to be as ofcompensation thepaid part
;lessor’s shall make all returnsoperating expenses required by

law, and furnish theshall lessor with such abstracts of accounts as
lessor;shall enable it to make all returns of the shallrequired

not this lease nor underlet the thereof,orassign premises, any part
such thereof as in the of the lesseeexcept portions judgment may

uses,not be for railroad without therequired written assent of the
obtained;lessor first had and and shall cause all rolling-stock

demised, alland substituted for thathereby hereinrolling-stock
thereto,demised and added to be distinguished by appropriate

letters;names, numbers, or and at the end of the term of this
lease, or at earlier termination thereof fromany cause what-any
ever, shall surrender the real and estate now orpersonal hereafter
demised, aforesaid,as to be ascertained and determined according

for,to the hereinafter in the likeprovided orderinventory good
and condition in which are at the of this lease orthey inception

lessee, or term,when received the be the withby may put during
thereto,all thereon or additions the amount ofimprovements

materials, and to be surrendered or accounted formoney, supplies
be into the lessor to value to the amount onequivalent hand at

lease,the of this as shown said and allinception by inventory,
bonds, securities,stocks, orand bonds or securitiesany substituted

indenture,the oftherefor under this to be returnedprovisions at
or other earlierthe termination of this :leaseexpiration provided,

that at the or earlier termination of this lease the lessorexpiration
shall to the lessee the value of anypay permanent improvements

lessor,notand additions for the the said value toalready paid by
determined,be unless the the board ofuponagreed by parties, by

for in the twelftharbitrators article of this lease.provided
the hereinIX. That demised and to be accounted forproperty
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earlier termination of this beat the or lease accu-expiration may
made,determined, there shah be as of the thiswhendayrately

effect, full,takes a andcomplete, particularlease inventory,
of alland estate and real andappraisal property, per-description,

sonal, the intoto lessor and the ofbelonging coming possession
; this, time,of this lease to from time tolessee virtue andthe by

otheradded such estate and as shall intoshall be comeproperty
the lessee under terms of this lease.of the Suchthe possession

theand and additions theretodescription, appraisal,inventory,
time,to shall be madetime two competent personsfrom by —one

; in ofeach case their shalltheyselected party disagreement,by
somein difference to third whose decisionrefer the matter person,

and bebe final. shallshall Such inventory, description, appraisal
to ;and an furnished each andinmade duplicate, original party

nature, value,the of theof and conditionbe evidenceshall prop-
lease,of or time thethe this at the ofdemised at inceptionerty

nature,in suchin all cases which ofthereto questionadditions any
condition, arise.or value may

andshall maintain its existence as aThe lessorX. organization
withto that end shall all theand comply requisitescorporation,

law; all actsof shall do and and execute allforms things,and
and to and theinstruments secure lesseeproper putnecessarylegal

the franchises,of all andin full lights,the property,enjoyment
demised, to into effect the trueherein and intentinterests carry

lease; shall stock,this and not increase itsof capitaland meaning
issued, lessee,ofwithout the assent theas andnow exceptexisting

To further securein lease. the lessee in theas thisprovided
franchises,of the andproperty,beneficial enjoyment rights, privi-

and the lessor constitutes theherein demised lesseespecified,leges
irrevocable, fullwith and at the lessee’sits power,attorney right

name the lessor in allto the of andlegaluse proceedings,expense,
for and thein cases needful obtaining, holding,all enjoying prem-
and and for alldemised consistentises herein specified, purposes

true and intent of this instrument.thewith scope
ifis the condition that the lessee atThis lease shalluponXI.

lessor, reserved,the as thefail to make of rent hereintime partany
to be made to it itherein to enable tothe stipulated paypayments

indebtedness,its or shall fail foron tothe interest thirty days
as for insemi-annual clause 3 ofstipulatedmake any payment,

hereof, then and in such case the lessor1 at onceArticle may
thereof,the demised and forpremises, any partenter asuponupon

lessee,thewhole, and and determine the estatethe expel hereby
become seized andand shall of thethereupon possessedgranted,

then inand of all of thedemised premises possessionpremises,
indenture, ofunder this andor the lessor thereoflessee every part

made;this had neverand as if lease been andin its original right,
condition, ifthat the lessee shall fail tothe further performupon

in contained,this leaseof the covenants andother agreementsany
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continueand such failure shall for six after writtenmonths notice
lessor,of such failure from the directors of the the lessor shall

lessee,the like to enter the inand and revesthave right expel
itself its in theformer estate demised and allpremises, premises

indenture,then in theof lessee or the under thislessorpossession
however,and thereof: that such theevery part provided, entry by

lessor for of condition shall in wisebreach no orprejudice impair
itremedies to which otherwise be entitled for arrearsany might

covenants,of rent or breach of or otherpreceding any rights
insecured this lease case of its termination before theby expira-

tion of the time thereof.
XII. In case of between the asheretoany disagreement parties

lease, thereof,to the true intent and of this ormeaning any part
it,or as to done under and virtue of or ofoutanything by growing

it, the matter in shall be referred written submis-controversy by
sion to the ofarbitration referees to be chosen in the manner

;One be chosen of theshall each orheretofollowing: by parties
if either shall fail or to a referee whenunreasonably neglect appoint

other, the boardthe of railroad commissionersrequested by may,
after the ordue notice to so aparty failing neglecting, appoint
referee. The shall be selected thethird two so chosen. Theby
arbitrators the them,shall hear after due notice to each ofparties,

notice,and if either fails to attend after such exparty may proceed
arbitrators,inThe award of said or ofaparte. writing majority

them, to the shallnotified be final andbeing conclu-duly parties,
sive them.upon

whereof,In the said theirtestimony parties, by respective presi-
treasurers, authorized,dents thereuntoand have caused theirduly

affixed,to be hereto theseseals and betocorporate presents
executed the and first above written.day year

1887,18, Rollins, Boston,November E. H.Mr. ofpresident the
Railroad,Concord & Montreal entered the track of rail-saidupon

Concord, H.,road at N. and made the following proclamation:
“ Boston,in behalf ofand the Concord & Mon-By authoi’ity,

Railroad, I andtreal enter take of the ofupon possession railroad
Concord,said from New tocorporation, extending Hampshire,

Junction, and the fromGroveton branch railroad Road, soWing
called, Mt. lands,to the base of with all theWashington, together
stations, used or saidand buildings foroccupied by corporation

route,or title,railroad said and all theuponpurposes along right,
and of in to theeasement said and landscorporation withinlying

railroad,ofand without the lines the location of said and all depots,
tracks, easements,and all othershops, buildings, property, rights,

or. franchises to be leased said thetoattempted by corporation
Boston & Lowell theRailroad lease datedcorporation pretendedby

19,June 1884.
“ This is made because of the ofbreach the incovenantentry
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cor-the & Lowell RailroadBostonlease wherebysaid pretended
or theit would not underlet prem-that assigncovenantedporation

therein,lease, with theor possessionsaid partises demised by
Boston, Montrealof the Concord &written consentthewithout

Railroad.
of ofin the covenants said pretendedis made“It pursuance

estate, ifof thelease, the any, grantedand for determiningpurpose'
thereby.”

Stowell, Railroad,&of Boston LowelltljpA.W. superintendent
said,—Division, who wasMountains present,White

Railroad,the Whiteof Boston & Lowellsuperintendent“As
of itsDivision, to surrender the road orI decline anyMountains

useshalloff the andand order you premises,herebyproperty,
to inunlessas be departforce necessary expel yousuch may you

peace.”

itsRailroad executed then attorneyBoston & LowellThe by
E. ELsameand delivered the to saidthe agreement,following

:Rollins

Railroad, Boston,& that the Con-Boston Lowell“The denying
hasMontreal Railroad of thecord & any right entry upon premises

Boston, &Concord Montreal Railroad to thethe Bostonleased by
Railroad, beenor that said lease has& condition ofLowell any

Boston, hasbroken, that said Concord & Montreal Railroadagrees
this said for breachleased andmade an entry day upon premises,

condition, sufficient inof is of form.which point
EL,Concord, 18, 1887.N. Nov.

Railroad,& LowellBoston
its EL Burns.”CharlesBy attorney,

Railroad, ELBoston & Maine itsThe Charlesby attorney,
Burns, then andsaid Rollins there thegave following agreement:

Railroad,“The Boston & Maine that it has any pos-denying
of the to in thesession leased referred agree-premises foregoing

ment, intoassents said and will be bound the sameagreement, by
suit the Boston & Maine Railroad.againstany

Concord, EL, 18,N. 1887.Nov.
Railroad,The Boston & Maine

its Charles Burns.”H.By attorney,

forM. the defendants. ofMassachusetts), discussionOlney(of Any
the whether of the the Bos-lease toprovisionquestion any plaintiff’s

haston & Lowell been violated assumes as matter of thecourse orig-
assumed,of that lease. That theinal & Low-Bostonvalidity being

ell, it with June,when made its contract the &Boston Maine in
1887, in this Itwas owned andposition. its ownpossessed peculiar
franchises, with all the real and inci-together personal property



v.RAILROAD RAILROADS. [Merrimack,428

them.- It also held and certaintodent and possessedappurtenant
conferred and touponfranchises and originally belongingproperty

had succeededIt not to all the plain-the corporation.plaintiff
lease, still con-The itstiff’s franchises. plaintiff, notwithstanding

had, others,as a and thein existence corporation,tinued among
rental,its and to the sameto receive ofand disposepowerright

of orthe claims creditors the interests of stock-asaccordingly
•short,In the after its lease toholders require. plaintiff,might

1884, all theof retained and incidentthe Lowell rights powers
to its interest in the demisedand reversionaryappurtenant

hand, contract, Lowell,afterthe other that theOnpremises.
lessee, with andwas invested essential tothe every right power

ofand maintenance the road. Forthe due plaintiff’soperation
conditions,and to its the Lowellof the lease heldthe term subject

tofranchises essential the of theall of the plaintiff’s operation
own, used,as it held its beroad andexactly enjoyed,plaintiff’s —to

it of theas if instead had been the■exercisedexactly plaintiff origi-
them.nal ofgrantee

be noticed in thisto connection is theAnother thing peculiar
to the■characterof the andoriginallyproperty belonging plaintiff,

with the Lowellcontract of 1884 vested in the latter cor-itsby
the latter and the stilland Maine furtherby corporationporation,

June,contract ofwith in their 1887. The essentialdealt subject
contracts was notof these several land nor interests inmatter

was not ofIt personallauds. tangible property any description.
a for thethe state creates ofWhen corporation accomplishment

itwhen endows that withcertain thepublic objects, corporation
itsof ofholding property conditionally uponfaculty application

to those the franchise thethat objects,public grantedproperty by
hand, other,theon the one on theaccepted bystate corporation

in itself of valueand that the cor-comprises everythingrepresents
estate;real ithas. It acquireporation may may acquire personal

sort. But is valuableof as it can beproperty onlyproperty any
holder isused, as the to use it forand thecompetentonly pur-

it is The franchise of ato which railroadadapted.poses corpora-
tion, therefore, its estate—isconstitutes the toprincipal thing

the lands and chattels itswhich all for exercise arenecessary
areincidents. incidents:Theyinseparable inseparablesimply

to the exercise ofthe real and a rail-property necessarypersonal
is from itfranchise because the isroad inseparable corporation

franchise,the is boundto exercise to thebound acquire property
exercise, is boundfor its to serve the franchise with thatrequisite

bound, therefore, notand is to alienate it. The lawproperty,
thefranchise and essential towelds the its use indisso-property

thethe franchise for exe-thecorporation holdingtogether,lubly
trust, and theof a as theholdingcution public indispen-property

means of such execution.sable
of the contract ofThe 1884 between tbesubject-matter plaintiff
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theLowell, demisedthe therefore —the premisesand plain-—was
franchise, after it all thewhich drew essen-railroad propertytiff’s

So, the nowuse whetherto its and enjoyment. inquiry beingtial
inaliened or itself& Lowell has way dispossessedthe Boston any

is is towhat wanted ascertain cor-of demised whatthe premises,
is thehas railroad franchise.and exercising plaintiff’sporation

law, that franchise remains in theIf, matter of to-dayas posses-
Lowell, then there has been noBoston & breach of the-of thesion

lease alienation of the demisedin the anycovenant againstplaintiff’s
if Lowell hasIt been broken the in somehaspremises. only way

thatitself of franchise.divested
that ain order like-quasiis public corporationWhat necessary

franchises,of its essential thedivest itselfa railroad may rights—of
to it to exercised in the ofbe certainpromotionand givenpowers

thewhat is nature of the whichprocess bypublic objects,-—and
in a orand become vestedthose personpowers may corpo-rights

?the That aother thanration original grantee semi-public corpo-
ration, railroad, franchises,itslike a with essential the onemay part

state,of theis the state. The andpermissionthingindispensable
franchises, is tothe state the authorizecompetentconferringonly

such authorization aresurrender. Without theytheir wholly
follows, thatIt when a railroad forincommunicable. corporation,

instance, franchises,to or lease its essentialsell it does-purports
transmit or in event. If itnot in strictness anything anygrant

state, its isthe of the actwithout consent futileproceeds wholly
state,with the of theIf it consent it is-and ineffectual. proceeds

state, alone,and that which the actof the forcethe consent gives
words, consent stateother the of the is the true-and virtue. In

Hence,or lessee’s inthe title. suchsource of purchaser’s every
instead of itselfthe or lessorcase corporation, transmittingselling

ofexercises aor power appointmentconveying merelyanything',
or lessee thethe franchisescorporationwhich getsby purchasing

if a themstate, new of werefrom the and as at thatgrantdirectly
made.moment

thisthen, the court onbefore of theThe exact partquestion,
is, theas this claim of the Has Lowelland plaintiffrecord respects

ofof thean appointment plaintiff’sexercised authorized power
franchise, theand substituted for itselfappointeerailroad thereby

franchise? Theof that ifin the use and appointee,enjoyment
& Theis the Boston Maine Railroad. plaintiffof courseany,

claims, substance, of Boston &such the Mainein that appointment
June,,ofof and Maine contractbeen made force the Lowellhas by

ofthat on no admissible construction that con-I submit1887.
In the first it ismaintained.can that claim be place, directlytract

of contract. As Iin the the havethe teeth of justlanguage
franchise,a the actobserved, the of railroad whichbygrantee by

it,withbecomes invested does notanother or corporationperson
but exercises-a ofitself transmit or anything, simply powergrant
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cases, however,the invariable in such theappointment. By usage
instrumentformal of treats the asappointment property,power

incontestable,and, the intent it on familiarbeing operates princi-
instance,a of Lowellas execution the For thisples good power.

1887,June,and Maine contract of but the exercisethough nothing
ofof a so far as the Lowell’s own franchisespower appointment

concerned, to com-are demise and let them as in thepurports just
mon case of an lease of real or How ispersonalordinary .estate.

that theit under contract with the franchises—whichplaintiff’s
? norLowell held in addition to its own are notThey appointed

demised nor let in the contract that is susceptibleby any language
franchises,theof that On the plaintiff’sinterpretation. contrary,

with those of all other roads which the withLowell could not part
contract,without breach of are from theexcepted thingsexpressly

further,Lowell does tothe Still afterpurport beingconvey.
out of the of fran-taken thecategory things conveyed, plaintiff’s

chises, situated,with those of all other roads thenaresimilarly
contract,with indealt a clause of whichthespecialseparately by

them,that the andit is declared Lowell shall retainexplicitly
not divest itself of them until canshall some future when ittime

Thus,do so. the isof the contractlegitimately express language
to claim of thethe the thatopposedabsolutely plaintiff thereby

Lowell made or of theany appointment conveyance plaintiff’s
franchise.railroad

In the second the manifest intent of theplace, antago-parties
■nizes the claim in an inrealizedplaintiff’s equal degree. They

June, 1887, as and as we do the situa-fully clearly to-day, precise
thetion. knew that Lowell held various railroad franchisesThey

which it could not with without the consent of theirpart original
thatowners. knew that consent not askedhad even beenThey

for, much less knew that sub-orTheygiven. any assignment,
sort,or alienation of of those causefranchises wouldanyletting,

serious trouble and mischief for all thatconcerned. Withparties
the exact the to meant tothe contractknowledge, thing parties

avoid, avoid,must have meantand to was or alien-any assignment,
sort,ation of of railroad franchises which the derivedLowellany

from other and could not theirwith withoutcorporations part
Theconsent. not so in the incontractparties only say express

terms, but their interests and all the circumstancessurrounding
show that could not hadhave different Asthey any purpose.'

then, this claim that the ofLowell and Maine contractrespects,
June, 1887, amounts to an or of thealienationassignment plain-

franchise, established, first,tiff’s railroad two are thethatthings —
of the contract is toexpress language anydiametrically opposed

second,claim, that thesuch and manifest intent of the isparties
it.to The contention can there-plaintiff’sequally opposed prevail,

fore, builded,in one if the haveonly contingency, only parties—
better, worse, knew,not not butthan cer-perhapsperhaps they
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what ashave done as matter of law matteranddifferently,tainly
undone.meant to leavefact theyof

is,the that theofThe plaintiff notwithstandingproposition
1887,June,of inLowell and Maine contractterms of theexpress

road, and theto theits plaintiff’s notwithstandingapplication
it,of the to that contract does amount toundeniable intent parties

the Maine of the railroador alienation toan plaintiff’sassignment
isassumes that the contract and can beThefranchise. plaintiff

or transfer ofan orelse than subletting, pos-assignment,nothing
franchise, an ofthe railroad alienationsession of plaintiff’s —than

sort; Maine cannotand that the Lowell and the enterit of some
the road as the contractinto such relations respecting plaintiff’s

railroadan alienation of the franchisecalls for without plaintiff’s
of the covenants of the lease.within the plaintiff’sprohibition

The statutethat that is an entire mistake. lawI submit position
1888,17, 100, Laws ofNew section enactsof chapterHampshire,

contract that eitherthat “Two or more railroad maycorporations
ofall andshall the transportation personsperformcorporation

Thus,the road of the other.” the statutesand overfreight upon
authorize one railroadof New corporationHampshire expressly to

servantwork as the latter’s anddo all another’s transportation
the latter of its essential franchisesand without dispossessingagent,

June, 1887,ofthis Lowell and Maine contractand Andproperty.
railroad, foot, submit,on Ito the setsin its plaintiff’sapplication

sort, inthat and neither effectofan precisely legalarrangement
of theexecution constitutes alienation demisednor anypractical

of lease.the thewithin plaintiff’sprohibitionpremises
in thethe several which statutes ofLet us consider Newways

New railroadauthorize a tocorporationHampshireHampshire
franchise, which, as I haveits railroad todeal with already argued,

its essential railroad Inis attached all theproperty.inseparably
it of its franchise and itself offirst may dispose dischargeplace,

a union or consolidationthereunder forever withall byduty
itIn the secondanother railroad ofplace, may disposecompany.

itself of thereunder for aand termanyits franchise discharge duty
lease, ofthe lessee the owner theof a franchisebecomingyears by

third it retain and itselfvice. In theJiae exerciseplace, maypro
the of naturalfranchise Inpersons.the instrumentalitythrough

theit retain and itself exercisethe fourth franchiseplace, may
railroadthe of anotherinstrumentality corporation .con-through

distinct statute of Newwith for that Atracted purpose. Hamp-
withthat one railroad contract another forshire also provides may

statute, it,IBut that take isthe use of the latter’s road. imma-
because,connection, as I thein this understand constructionterial

court, isit this the effect to thesimply permitupon by jointput
itseach with own motiveuse two railroad corporations, powerby

to one of them. Thiscars, of a railroad construc-and belonging
one,to be a because a contracttion would seem onenecessary by
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for thewith another exclusive userailroad of another’scorporation
but acould not be lease. Theseroad the severalanything being

New railroadin which a Hampshire corporation dealways may
its essential railroad franchises and thewith railroad property

them,to to which of them did theappurtenantinseparably parties
June,in this Lowell and Maine contract of 1887,resort as it

not,road? Thereto the was of course,relates plaintiff’s any
at of roads. Thereconsolidation was notattempt any attempt

for the use of one railroadto joint theprovide by respective
of twoand cars But thecompanies. conti’act made aengines

, contract,sort. Before theof some the Lowell had workedchange
manner,in thethe road and theordinary Maine had noplaintiff’s

to the road or its ofrelations sort. Afterworking any the con-
tract, the Maine as had such relations ofjust some sort.certainly

their nature ?What was have been those ofThey might assignee
or alienee under the lease of theplaintiff’s railroadplaintiff’s fran-

thereto,the incidentchises and which is whatproperty the plain-
and hand,tiff claims were are. On the other bethey they might

those of a contractor to all thesimply perform oftransportation
and and over the And,upon road.persons property plaintiff’s as

and the truethe most reasonable construction of the Lowell and
June, 1887,of inMaine contract its to theapplication plaintiff’s

submit,road, I that under it the Lowell nopassed estate whatever
franchise,in the road or eitherplaintiff’s orpermanently tempora-

but constituted an therily, simply agency Maine under-whereby
road, or,of thetook the toworking plaintiff’s use the oflanguage

statute morethe contracted for all thenearly, oftransportation
and and over theupon road.persons freight plaintiff’s The differ-

ence between the two theories is for present vital. Onpurposes
the of the nature andplaintiff’s oftheory the contractoperation

1887,June, road,of as theregards there was ofplaintiff’s course
of thean alienation demised apremises, of ofchange possession

the railroad franchiseplaintiff’s it became vested inwhereby the
alienee,either asMaine or tenantassignee, of some sort. theOn

hand,other on the defendants’ of the nature andtheory operation
that asof contract to theapplied road,plaintiff’s the demised

wit,to the railroadpremises, plaintiff’s franchise with its appurte-
nant did not hands at all. Itproperty, change remained in the

Lowell,undisturbed of thepossession relation assumedonly—the
to-the road the Boston &plaintiff’s Maineby that of con-being

to work thetractor road in theplaintiff’s name of the Lowell and
franchise,under its and as its servant and If that be theagent.

true construction of the Lowell and June, Í887,—Maine contract of
I,shalland consider not,whether it be orpresently the prac-—then

oftical execution the contract is,theby that theparties, working
Maine,of the road theby is notplaintiff’s an alienation of the

demised within thepremises of theprohibition lease.plaintiff’s
A must act'corporation Butthrough that ofagents. necessity
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operateits it ofdoes not to of tbe possessionbeing legaldeprive
onits and carriesfranchises A ordinarilyproperty. corporation

Butits business the of natural persons.through instrumentality
if andit can find artificial orpersons legally practi-corporations

work, itfor no should nottbe there is reasoncally qualified why
nor,them, does,if it such should operatewhy emplo3rmentemploy

to it its isdivest of A railroadestate. company usuallycorporate
railroad,run andchartered to build as as to awell very commonly

its to its road underexercises franchise build out wholeby putting
contract to man. The is ofone practice unquestionable validity,
and never -been and cannot be considered as anyhas considered

or a of one of itsabandonment alienation railroadby company
most It would no more be such abandon-franchises.important

alienation, course,ment the foror of if railroad contractcompany’s
road, individual,of onethe of its instead with werebuilding being

with for Buta construction instance. ifcorporation company,—a
a railroad its franchiseexercise amay building throughcompany

contract with one individual without abandonment orsingle any
franchise,alienation of the the it executeon same itsground may

franchise in the same manner and also withoutoperating any
or theabandonment alienation of franchise. Without pausing

that however—railroad areupon point, companiesoperating just
as as and ifconceivable railroad construction companies, by general
or laws the state of New were to charter com-special Hampshire

for the solo of railroads for their owners,panies purpose working
it notwould be that railroaddisputed corporation availany might
itself of such an and on its businessinstrumentality, carry through
it without itself from its railroadthereby franchiseevicting and

It be well toalso observe in thisproperty. connectionmay that
it immaterial,is so far as the now underpoint considera-entirely
tion concerned,is athat railroad contracts with itscompany’s

are of Iffor short time. that wereemployes usually periods not
so, them,its ofall contracts with one from man-every general—if

time,to were oronager crossing-tender, thirty years’twenty —the
railroad and title in its andcompany’s right fran-possessory plant

would unaffected,chise be beand would the same aswholly they
is,then,Itare. as I think it thatordinarily being plain, a rail-

other,road like actmustcorporation, thatevery through itagents;
as such either natural ormay employ personsagents corporations

such;to asact that it do its businessqualifiedlegally may through
one contract with a or contracts withgeneral agent through many

that its orcontract contracts withmany special agents; either class
duration,of be of or of short at discretion,—itsagents longmay

are,these as I it isthinkthings being plain, they equally plain
that in all such cases and in such case the railroadevery company’s

intact,of itslegal road and franchise remainspossession the indis-
rule that,of law theputable whatever beapplying, may ofrights

the sese,and world,inter as all theprincipal agent against the
YOL. lxv. 29
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theis and for allalways principal’spossession purposesagent’s
possession.

I thatnot in NewIt has been Hampshire, suppose,adjudicated
to out its workis for a railroad allput operatingit competent

Neither, I the laws ofcontract to one man. haveunder suppose,
laws,enactments or authorizedbyNew Hampshire, generalspecial
of rail-for the soleformation of purposethe companies working

in the of rail-owners. But theroads for their very early history
twostate it was enacted that railroad com-of theroad legislation

should do all the other’s work. Acontract that onemightpanies
1867,in toto effect was force from 1842that continuouslystatute

or awas either omitted fromit inadvertentlywhen purposely
the at Theof laws that time made.revision or publiccompilation

however, act,in 1883 in the so called.Colbyreappearsprovision,
of of that Itthe first section 17 act.It forms part immediately

the of the railroad and isleasing power, obviouslygrantprecedes
aas of a different character.powerconferring whollyregarded'

Indeed, been so treated in the of Newit has legislationalways
of to contracttwo railroadpower corporationsHampshire, —the

do the other’s entire servicetransportation beingthat one may
enactments, sidedistinct andgranted byseparately existingpowers

the whole or the whole ofas distinctside powers, during nearlyby
In the actfrom 1842 to of 1883 the difference1867.the period

marked,is even more sincethe >two powersbetween emphatically
stockholders,the of while aof leasecontract requires approvala

road to work another be made directorsone may bycontract by
sodifference is between the twothe powersWhatonly. legal

manifest,is and cannot bein contemplationdistinct legislative
lease, termini,vi ofexA possession, changemistaken. implies —a

athe owner to a As tofrom tenant. appliedgeneralpossession
railroads, it thatmeans the lessor’s essentialbetweentransaction

lessee,inbecomes vested to be used and exer-franchise therailroad
it the the fran-it as if were ofexactlycised original granteeby

character,a is thisBecause lease between railroads ofchise.
a thetransfer of essential railroad fran-it involves lessor’sbecause ‘

Indeed, ifthe of stockholders is Ichise, necessary.approval
court,doctrine of this a lease railroadsthe betweenunderstand

in the ofso vital a the lessor’sinvolves change incorpora-purposes
less than the assent of all the stockholders cantion that nothing

this is the effect of a contractit While naturé andvalidity.give
tolease, a contract between railroads which one is workof by

a con-is of a different character. Suchanother wholly working
thenot inconsistent with the of com-tract is purposes employing

charter, and involves no breach of the original compactpany’s
It selects one out of variousbetween stockholders. simply legiti-

the of and suchmeans for such chartermate objectsaccomplishing
It does not as a transfer the com-ofoperate employingcompact.

franchise, but an'essential secures throughsimply agentpany’s
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to be The virtue of thewhom the franchise is executed. enabling
does not consist in its one railroad tostatute authorizing company

do its inits work an It cannot do work otheragent.through any
isWhat the statute does to another railroadway. qualify corpo-

course,corporation is,A ofration as such railroadagent. compe-
tent road. But to enable it to work theto work its own road of

as the latter’sanother corporation agent requires express statutory
however,If, theauthorization. isauthority granted, any railroad

other,under it is an like and iscompany employed agent just any
is to itelse. runs the road in thenothing say,That employer’s

franchise,and under the and its is theright employer’s possession
employer’s possession.

then,The defendant’s as the alienation claimposition, respects
a,ndis,of the isthe that true what hasplaintiff, inquiry corporation

franchise;is the railroad that the Lowellplaintiff’sexercising
could not exercise it an or of someexcept through agent agents
sort, for anyand that ormight purposeemploy persons corporations

aslaw to act such thethat statutes ofqualified Newby agents;
one railroad to do another’sHampshire expressly qualify corporation

entire as latter;service the of the and thattransportation agent
June,if 1887,this Maine and Lowell ofcontract as toby applied

road,the more is todone than make theplaintiff’s nothing Maine
the Lowell’s thefor ofagent theperformance servicetransportation

road,of franchise,the then the railroadplaintiff’s withplaintiff’s
thereto,all the railroad property appurtenant hasinseparably

remained and now remains in the Lowell,of thealways possession
with,has not been and there has been no ofparted breach the

alienation covenant of the lease.plaintiff’s
It toremains consider the true character and construction of this

June, 1887,andLowell Maine contract of itsin to theapplication
road. The it asplaintiff’s plaintiff interprets anconstituting
or ofalienation the essentialassignment plaintiff’s railroad fran-

chise with the toannexed it. That inter-property inseparably
is one Iwhich submit cannotpretation be maintained.possibly

The manifest intent of the is to it.parties Wedireetty opposed
so, so,that it isknow and must be both because so inthey say

itself,interms the contract and because theirexpress mutual
knew,interests, as well would bethey obviously greatly prejudiced

orby alienation of the franchiseany assignment plaintiff’s which
did not have the inconsent Butplaintiff’s previous writing. the

from the intent does not atai’gument whatparties’ stop showing
did not want and what meant to avoid. When theirthey they

considered, submit,Ientire environment is it is whatplain, they
did want toand what meant The statutethey accomplish. ena-

its,one railroad to hire to doanotherbling work wascorporation
•founded on economical considerations. Itobviously largely was

that andwith toplant corre-thought a,large corporation, capital
wholesale dealer in dospond the worktransportation—a —could



v. RAILROADS. [Merrimack,436 RAILROAD

retailwith small anda small capital equipmentof corporation —a
dealer, to the mutual benefitthat is—at a of expense,great saving

Now,of at theand to the thethe public.of parties advantage
made,June, 1887,of was andthis Lowell and Maine contracttime

contract,that the Lowell was theof up greaterforce givingby
business, but couldits railroad not thegive plaintiff’sof uppart

in theof this covenant alienation plain-on account againstroad
anto run the road andtiff’s lease. obliged temporarily,Being

the rail-it to work done anotherstatute get byauthorizingexpress
theit avail itself ofas wouldagent, naturallyroad corporation

run thestatute, to such because it couldand resort agency thereby
interest,in itsthe best most ownto advantage, inexpensivelyroad

as the interest.most efficiently regards publicand
the terms the Lowell andto the examination of ofcomeWe

June, 1887, ofof with definitecontract very knowledgeMaine
We know what did not want andintentions.the theyparties’

know what did want and Thewe why. provisionsand theywhy,
asto and out the intentionsconform parties’the contract canyof

declared,is in the firstand It place,explained.thus ascertained
under theroad shall be in allthe respectsthat plaintiff’s operated

the& the Maineof the Boston Maine. That makesdirection
the andwork road—the instrumentalityto operating poweragent

thereI need not dwell thatall upon point;peradventure.beyond
because,it, itincredible asfor upon mayis no excuse dwellingmy

seem, on the side andis matter which friends otherit a upon my
ofwhen aare andsubstantially agreed; unique propositionmyself

discovered,some miracle I take it that the courtsort isthat by
settled,to and to heartoo it asbe only glad regardwill finally

it. In the nextabout the contractmore place, compen-nothing
itfor its services in the roadthe working by givingsates agent

business,the that theof beingprovision agentprofitany —the
itsthe of the road condition ofhave all gross receiptsshall upon

of it. It willall its liabilities on accountprincipal’sdischarging
the that the contract makes the Mainethatsaid propositionbe

to work the is with thethe Lowell road inconsistentofthe agent
the Lowell shall remain in and itselfpossessionlanguage, —that

But, beroad. in the third is tothe thatplace, languageoperate
with theconnection other thein plaintiff’staken language, —that

be under the direction of the in allMaineoperatedshallroad
construed,so it the thatis conclusiveand upon pointrespects;

tonot undertake or in thedid alienateassign waythe Lowell any
franchise,railroad but constituted theessential simplyplaintiff’s

statute, toMaine, therefor itsqualified by agentbeing expressly
course,view,under contract. In that of the Lowellroadthework

road,in the does tothe of and continuecontinue operationdoes
thefor the of road both to the state andoperationbe responsible

road,of the and is the toknown eithercustomers only partyto.all
is,with such The business of the roadin operation.connection
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name,be, underon in its in its andas it to carried right,ought
makes inits And the which contractfranchises. theonly change

the is in thethe conduct of business to one lawfulput placeagent
another,of to for the of naturalis substitute instrumentality

that of another railroad corporation.persons
nowill that on the 1 there is sub-It be said amtheory urging

results contractstantial difference in between a workingpractical
lease,two and a contract of and thatbetween railroad companies

if it werethe Maine is in the same aspositionto-day substantially
sublessee, or some thealienee of sort underassignee, plaintiff’s

But solease. that is not at all. In the first if a lease isplace,
authorized, lessee not in or thethe does become sensewayany

Itlessor’s enters into direct relations with the state andagent.
with theall road. The lessor’s essential railroadparties using

it,franchise becomes in be and if itvested to used as wereenjoyed
the of the franchise. trueThe same is oforiginal grantee thing

lease,an or sublessee under a valid if ortheassignee assignment
be authorized. On the statusthe issubletting contrary, exactly

reverse,the if all the tothat railroad does is hirecorporation
do itsanother to work. In that nocase franchise iscorporation

anew,divested or vested but the railroademploying company’s
franchise inremains its and it isalone forpossession, responsible
its exercise. For thisUnder Lowell and Maine contractexample:

June, 1887, be,of Iconstrued as think it must the and notLowell
the Maine is thealike to state and toresponsible private parties
interested both for the of the road and for theworking plaintiff’s
manner in it is worked.which It is true anot that rail-Again:
road the road of another as has all thecompany working agent

road,same asand a lessee of the orrights, as anpowers, privileges
or sublessee under a Avalid lease. con-assignee genuine working

tract —a workcontract one road to another —does not theby give
road, it,the to extend the to buildagent branches to topower

roads,hire or other to orland otheroperate acquire forproperty
it, or to use the of eminent domain forprincipal’s power any pur-

June, 1887,Under this Lowell and Maine contract ofpose. for
instance, does the Maine to havepower the roadget any plaintiff’s
extended, it,to tohave branches built to hire or otheroperate

it, it,roads in connection with to for oracquire to inproperty put
motion the of eminent domain It? is clearplaintiff’s power that
it not.does All it is the runto the road as togets right agent,

contract;run the road as at the time of the all the otherexisting
and franchises to thepowers, Lowell underprivileges, coming the

Lowell,lease still remain in the exercised,toplaintiff’s used,be
and it hand,alone. On the other in theenjoyed by case of a

lease,valid or authorized or under aassignment validsubletting
lease, the lessor’s entire railroad franchise It is indivisi-passes.

nature,ble in its and the lessee or or sublessee isassignee entitled
to every and essential to theright of thepower enjoyment whole
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shall be exercised is some-what the franchiseIn namefranchise.
as, instance,for whether needed railroadtimes made a question,

the name the lessor of railroad orbe taken in of ashallproperty
the namethe- The that lessor’sthe of lessee. suggestionin name

its interest in theis foundedshall used reversionarybe upon
whereas, it is clear that the onlydemised entirelypremises;

can isbe vouchedan immediate publicfor which exigencytaking
what name shall be used in such caselessee. Buta the.taking by

substance, is a thanand not of technical ratherof formis a matter
discretion, and author-That the power,a real practicalquestion.

lessee, it the theis thein matter inthe being party holdingity
the stateof and for its exer-with the assent responsiblefranchise

cise, controverted.can not beis not and seriously
June,Lowell Maine ofto the and contractIt be objectedmay

contract, that it in1887, a does not referas workingregarded
services,for not inand doesterms to the compensationagent’s

Butshall be. the substancewhat thatterms declare compensation
effect,contract, and be con-its are tooperationof the and necessary

the railroad and fran-Lowell held plaintiff’s plantsidered. The
the business carriedcontract which to berequiredchise under a

be made andon, certain to on the roadand expendituresrequired
and for the benefit ofof creditors stockholders.in the interest

the theundertakes business forcontract the MainetheUnder
in it after allbusiness, there be itsany profit principal’smay—for.

isaccount of the road have been satisfied. Thatonexpenditures
mode, the Maine for asof servicesone compensatingcertainly,

or in ofwise not wise fact for eitherpointagent,working —whether
is,is immaterial. The hereboth now only questionor parties

com-a mode of and theascertainingit is payingwhether agent’s
that, submit,Ithe To therestatute authorizes.whichpensation

contractanswer. The two railroadbe but onecan working any
is, form and themake as terms andrespectsmaycorporations

to the unlimited.considerationsmutual enuring parties, wholly
most Ifis of the character.comprehensiveThe statutory power

the inof two be exercisedthe discretion contracting corporations
faith, final.it is absolute andgood

that this Maine contract ofbe Lowell andIt may suggested
1887, road,its to the char-June, in has theapplication plaintiff’s

torather than of a contract ina leaseacter of working respect
last; set;that no limit itof time is thatmaythe time it may go

or, least,forever, at for the entire balance of the term of theon
lease, Well,to the Lowell. if that be the true construc-plaintiff’s

contract, notit does lead to the conclusionoftion the suggested,,
that,tend to show isnot the contract not ait doesand genuine

ofThe statute no limit to the durationcontract. putsworking
It the it run toleaves is to be determineda contract. periodsuch

and, totwo if choosethe corporations,contracting theybywholly
as term areterm as the for which railroad leaseslongmake that
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made, it is them to so. Butfor doperfectly competentgenerally
ofno means that the construction the contractI agree sug-by

hand,true one. the I submit theis the On other thatgested
be, as,not meant to and is not to be of acontract was regarded

or character. The Lowell undertook to leaselasting permanent
make of its as itand railroad so fardeliverypresent property,

could do so without breach of contract. to whichAs ofproperty
could itit not make undertook to make “reason-present delivery,

efforts theable to deliver” —I cite exact of the contract'—-language
Meanwhile,deliver as soon asand asactually practicable.to.

it not deliver,the could at once and it waswhichrespects property
deliver,to make reasonable efforts to the Lowell and Maine made

to work it. Butan “reasonable meansefforts”arrangement
reasonable in of time as well as in otherall Con-point respects.

the Lowell and forMaine the ofsequently, arrangement working
the road was tomeant endure so as beplaintiff’s mightonly long

suchto enable reasonable efforts be made. was anto Itnecessary
interim,ad a to continue inarrangement, forceprovisional pend-

effortsreasonable to deliver the road under an ofing assignment
And,the lease. the contract not itself fix defi-doesalthough any

nite time within which the reasonable efforts are to be andmade
concluded, lawthe the incontract that andsupplements respect
makes the suchtime reasonable time as all theunder circumstances
of the case be andmay adjudged just proper.

said,It bo that the Maine’s thefinally,may working plaintiff’s
road as withinis the mischief of the ofalienation clause theagent

lease; that the suffers as ifthe-sameplaintiff’s plaintiff injury
inthe Maine were under an orpossession assignment subletting

remembered,under the But it is to be in thelease.plaintiff’s
thesefirst that anti-alienation covenants of leases are notplace,

law, butfavored in are to be construed with the utmost strictness.
covenant must be inThe broken its exact and literal significance,

But,it will not be held to be ator broken all. in the second place,
it is not true that the Maine’s of the road asworking plaintiff’s

for the Lowell is the same or means the toagent samething thing
if thethe as Maine were in as or sub-plaintiff possession assignee

lessee under the Itlease. is not the same toplaintiff’s thething
does not theand it mean same for the reasonsplaintiff, thing,

stated, Maine,because the thealready road asworking plaintiff’s
Lowell, whereas,for is,the runs the itroad as ifagent merely the

Maine were in under a validpossession orassignment subletting
lease,under the it would be to theplaintiff’s lessor’ssubrogated

franchise,essential railroad the to extend theincluding power plain-
road, it,tiff’s to build branches to and to for itacquire property

or to condemn it the of eminentby purchase, by domain.power
another, and, submit,But there is still I a conclusive answer to the

thethat Maine’s for the ofsuggestion agency theworking plain-
tiff’s road is the ofwithin mischief the alienation ofclause the
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to be it.meantlease, prohibited byisand somethingplaintiff’s
that the mustplaintiffissuch somethingthe agencycontrary,On

tointended andand to have permitto haveheld contemplated,be
one rail-statute whichThesanction, bythe outset.from very

in at thework was forceto do itshire anotherroad maycompany
in 1884. Theto the Lowellits leasemadethetime plaintiff

time, law-therefore, that the Lowell mightthatknew atplaintiff
or other railroadthe Maine anyits roadwork employingfully by

service of the plaintiff’stheto do all transportationcorporation
the Lowell inthat, meant to limittheif plaintiffroad. Knowing

itone kind of ifroad to any agent,of thethe plaintiff’sworking
another railroadof corporationthemeant to employmentprohibit
so and to have its intentiontoit was bound sayfor that purpose,

terms. Butinof lease unequivocalin the instrumentexpressed
on the Thethe contract subject.inis whatevernothingthere

is, must be held toresult, therefore, thethat plaintiffinevitable
the roadto work anythe Lowell plaintiff’s byhave authorized

And, the law then made andit. asto docompetentlegallyagent
a com-or other railroad corporationthe Mainenow makes any

that,road, instead ofit followstheto work plaintiff’sagentpetent
that the Maine is work-toany right complainthe havingplaintiff’s

Lowell, in it con-in truth and factof theroadits as agenting
it executed thedone whenthatsented to thing beingexactly

lease.contract of
Maine,1887,June, between the and theLowellThis contract of

substance; is, with twotwo in that it dealsform butone inis
distinct sets of Undoubt-two provisions.distinct bysubject-matters

contractsbeen different: thehavethe form separatemightedly
instruments,in oneembodied dealinghave been separatemight

of which the Lowell could dispossessrailroadwith the property
contract, and the other with thebrea.ch ofwithout' dealingitself

it not so itself. If theof which could dispossessrailroad property
instruments,been into two thehad perhapscontracts puttwo

have been morethe two contracts woulddifference betweenvital
to not familiar withmore legal prin-and apparent personsmarked

the ofthe rulesand interpretation writings.legal governingciples
court, contract ofand to a the and MaineBut to lawyers Lowell

distinctJune, 1887, distinct contracts twoembodies two respecting
and which would not bewith a clearnesscertaintysubject-matters,
if two indentures had been usedin the remotestincreased degree

one, to one of the two distincteachof applicable solelyinstead
is with thebusiness at the momentpresentMysubject-matters.

contracts, that contract between thethese twonamed oflast —with
meant to to such railroadthe Maine which was relateandLowell

not itself of without thethe Lowell couldas dispossessproperty
that areowner. Three views of contractof theassent original

is, itthe road. thatits to Onein plaintiff’sapplicationpossible
theeffected an or alienation ofand assignment plain-contemplated
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franchise the incident theretotiff’s essential railroad and property
cannotthe Lowell to the Maine. But the court thatfrom adopt

some the of whichconstruction except upon compulsion grounds
obvious, because it conflicts with theare not directly express

contract,of the confounds the distinction between its twoterms
makes,the andwhich contract everywheresubject-matters totally

the intent of the The seconddefeats viewparties.unmistakable
is, thisthat under contract the Lowell the Maine influencegives

road,of for the Maineover the the whichoperation plaintiff’s pays
the Lowell loss from such operation,by guaranteeing against any

and all the time inthe actual thepossession operation remaining
that is aLowell. To it that that kindpossible objection precise
novel,contract is not be the ofof within themay general powers

is authorizedtwo and notcontracting corporations, specially by
still,so,statute. If that should turn out to be whileany any

influence to have been the Maineexercised beproven by might
would, nevertheless,the beheld to be left inLowellillegitimate,

franchise,ofthe undisturbed the road and andpossession plaintiff’s
ofthere would be no breach the covenant alienation of theagainst

demised premises.
view,The third which I have been is not to theopenurging,

to which the other views stated are liable. It does notobjections
contract,conflict with the of the nor defeat thelanguage plain pur-

of the nor make their mutual ultra vires.pose parties, stipulations
hand,theOn other it accords thewith words the haveparties

used, carries out their manifest and makes the contractpurposes,
one for which can be vouched. In thisspecial statutory authority
view, too, the contract is found to be such a one as theexactly

would and make under the circum-parties naturally probably
of the instances situation which thewere On onethey placed.

hand, road,the Lowell could not at theonce deliver butplaintiff’s
had bound itself to make reasonable efforts to deliver and actually
to deliver the road as soon as it could do so. On thelawfully

hand,other the Lowell was out of active railroad businessgoing
and, its reasonable efforts to delivergenerally, pending possession

road,theof it not itcould work in theplaintiff’s ordinary way
at But one alternative mode of work-except great disadvantage.

it in this interval was and that was withing open, by contracting
and some other therailroad to do work.employing corporation
That railroad need not Boston &have been the Maine.corporation
But, hand,on the other there was no itsto theobjection being

Maine,Boston & : itMaine would be the Boston & andnaturally
as the Boston & Maine was under to theobligation roadaccept
when the Lowell could itdeliver under an of theassignment plain-

lease,tiff’s the Maine insist that the ad interimmight properly
of the shouldroad not be in orworking hands,strange unfriendly

nor in other hands than its own.any
have, then,We two of this contractprincipal purposes definitely
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established, first, that the Lowell in noshould thealienateway—
franchise; second,and and that theplaintiff’s property pending

in which the Lowell makereasonable time should efforts to deliver
Mainejshouldlease,the anunder of the theproperty assignment

road,work the which as the Maine could doworking, legitimately
Lowell,it in as the of theone theonly capacity, namely, agent

toare to be have should be itparties donepresumed hyintended
in that noand other. To these two chief theofcapacity purposes
contract its substantial and conform.provisions correspond They
are what have been to be thethey might underexpectedexactly

isIt difficult to see how couldcircumstances. be different.they
road,For the mode ofAs to of theexample: operation plaintiff’s

discretion,the no thehad Lowell bound to itworkparties being
lease,terms ofto the the andplaintiff’saccording whollybeing

theof Maine to work it in otherincapable authorizing any way.
So, as to the for services: Circumstancescompensationagent’s
are which aconceivable in railroad would anot workcorporation

it,road itfor the could out of and inprofit which, onmerely get
hand,the other the owner of a railroad would not consent to let

another railroad work itcorporation indemni-merely upon being
fied underloss. But the thenactual circumstances of theagainst

situation, it is that the notLowell couldexisting perfectly plain
tobe let another railroad workreasonably expected corporation

the road under a contract which itplaintiff’s except secured
loss, the modebecause of be theagainst operation might very

hand,causewhich would the loss. the other. On the Mainething
becould not to do more thanreasonably expected any indemnify

on road,the loss accountLowell of the becauseplaintiff’sagainst
roadthe of that was not hadandoperation necessarily profitable,

Hence,not inbeen theprofitable the contractuniformly past.
asuch ascontains the bebargain mightexactly parties expected

to inmake in the circumstances which were bar-they placed—a
which the Lowell on its was content with•gain by part immunity

road,of theloss on account and which theagainst plaintiff’s by
Maine on content toits was for services apart accept compensation

it bemeasured the able to make the businessby profit might yield.
of contract,As for the the I readily that it waslanguage agree

not to declare that the Lowellnecessary should remainformally
road andin of the should it. Its of thepossession operate hiring

of theMaine to do the work road would not haveplaintiff’s dispos-
the franchise,sessed the Lowell of railroad andplaintiff’s property

even if had not been Butthat used. the termslanguage employed,
aseven if are not otherwiseobjectionable harmful.surplusage,

mostdo exclude all idea ofThey emphatically any attempted
of theor alienation railroad theplaintiff’s franchiseassignment by

exclude, but,to doLowell the Maine. not on the otherThey
hand, with,are consistent the of the toLowellentirely purpose
make the Maine its to work the road con-agent underplaintiff’s
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andtheseOnstatute. grounds,authorized bytract as specially
lawdoes not violatethus anyasthe contract interpretedbecause

contract, as.such a contractbebut is seen to exactlyor otherany
situation, andwould probablyin their then naturallythe parties,

the courtofthemake, ask judgmentthe defendants confidently
that theneed not be deniedItof their defence.this partupon

criticism; that specious,for verbalofferscontract opportunities
bark, with words-the dealingsticking-inand reasoning,superficial

seem toof the maythe parties,andand purposeignoringphrases,
But itor of doubtfulof difficult interpretation.the contractmake
to thecontractscourt to construe accordingof theis the province

the letter whichalive, torather thanthat makes accordingspirit
as, con-and; such effectto their meaningkills to give provisions
in thewhen viewedandwith the language employedsistently

circumstances, meantthe theypartiesof all the surroundinglight
than thatask for morehave. The defendants nothingshould

is,with; and if itand so dealt theybe sothis contract interpreted
of the result.themselves to have fearcannot anybring

June,contract ofunder the Lowell and MainethatIt is argued
theroad, the Lowell is of1887, to the agentas plaintiff’sapplied
allof the Lowell. As the MaineMaine, not the Maineand gets

of thediscretion, choice, and as to the working plaintiff’s,authority
and, moreover, the of the road androad, takes all receipts pays

it, is, insteadof the thatthe bills on accountall Lowell’s argument
But the rela-it is a substitutedof principal.reallybeing agent,

extent, butis determined not theandtion of agent byprincipal
source, Aof the exercised.the delegated maypowers authorityby

Anwith the entirebe coextensive principal’s authority. attorney
is none the less the of hismost generalunder the power agent

man, asconstituent, than an under a Aspecial power.attorney
business,the over another’s orhave all poweragent, may property

have if the or business were his own.that he could property
is,not that he acts inhim andWhat makes principal,agent,

name;in another’s he is liableand thatanother’s right, properly
will,account; later,his sooner orto and that terminate.power

which determine the existence of the relation ofThe same tests
individuals, it asas between determineand agentprincipal

is in ofThe thebetween Maine simply agent workingcorporations.
road, if the it exercises to that endthe plaintiff's powers belong

it, Lowell; if it is to exercise them into but to the bound thenot
account;,to the latter’s to call it toLowell’s name and subject right

Further,later,must, or cease such exercise. theand if it sooner
to work the roadMaine is none the less an agent plaintiff’s

the theits is results ofbecause dependent uponcompensation
is turn over to itthe Lowell to all the receiptsbusiness—because

hand, thethe one and it is to allof the business on discharge
account of the business on the other. It isLowell’s liabilities on

A, B-case as if the owner of a were to hiresuch a factory,exactly
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and,business,to on the of B forcarry by way compensating
services, were to that B should have the or ofwhole aagree part

hand,the business,of the on the other he wouldprofits provided,
A losses. The is now asettledguarantee against principle by great

decisions, B,number of that under such a contract notwithstand-
loss,he bear the and does not become a oring profit partner

business,in the isbut anprincipal whosesimply agent, compensa-
tion for services is the results of the business.regulated by

It is that on the defendants’ the Lowellargued interpretation
1887,June,and Maine contract of in its thetoapplication plaintiff’s

road, lease,like a or an or under aoperates assignment subletting
lease, and vests in the Maine the same of thepossession plaintiff’s
road and franchise as if it inwere as such or as-lesseepossession

That,or sublessee. under the contractsignee construed as the de-
fendants be,it should the Maine a sort ofsay gets possession pos-—a
session it to work the road as the ser-enabling plaintiff’s Lowell’s
vant and not Butdenied. that such isagent possession legally—is
the Lowell’s and not distinct from nor of itpossession, independent

different,—that it is both in andsomething radically rights responsi-
bilities, from the a orlessee a lessee’s as-possession acquired by

or sublessee—are the defendantssignee believe havethings they
shown in the filed,brief andclearly and whichargument already

do not therefore demand further notice. As thisany respects
claim, however, and as another of character,the samerespects

that the shows a breach of thenamely, plaintiff anti-alienation
covenant of the lease whenever it showsplaintiff’s any possession
of the demised the kind,Maine of sortpremises or it isby any

submitted that the inrespectfully plaintiff’s ofarguments support
them a radical of theonly prove real issue. Formisconception

It is intimated that whether theexample: Lowell and Maine con-
1887,June,tract of as road,to the amounts to anapplied plaintiff’s

or franchise,alienation of the roadassignment and is im-plaintiff’s
material,because,whether not,thereit does or does has been a change
of within the of thepossession is,lease. But the truthprohibition

thethat facts relied the asupon suchby plaintiff constituting
do, not,of or do itchange possession about tobring theaccording

and character whichlegal significance the contract impresses upon.
those facts. The of thephysical occupation road deter-plaintiff’s
mines It is in of a ofnothing. possession whosebody employés

is that of theirpossession whoever thatprincipal, principal may
be. The Maine,statutes of the state the orpermit other rail-any
road to becorporation, asinterposed between thegeneral agent
Lowell, the lessee of the road, and theplaintiff’s inemployés

it,actual of and suchphysical possession does not disturbagency
or the Lowell’s Hence,prejudice legal possession. as the Maine

be and the road in eithermay using working capacity, wrongfully
as or sublessee under theassignee Lowell,lease to theplaintiff’s

as under contract —asrightfully agent there are no crite-physical
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be determinedis toit isin which actingthe capacityriaof —it
thethethe contract of parties, bybe determined bycan onlyand —

meant toin which putroad theyto therelation plaintiff’ssort of
words,otherInthemselves.the toand had power putthemselves

theoftheof legal possessionhasthere any changewhether been
de-Lowell in 1884to the reallythedemised plaintiffbypremises

June, If thatof 1887.contractand Mainethe Lowelluponpends
is act as theconstrued, the tomeans that Mainecontract, as rightly

road, all the factsof thefor the plaintiff’sLowell’s workingagent
with thatare consistentof the roadthe actual workingrespecting

hand, is to bo as-that the Maineif it meansthe otherontheory;
lease, the same factsthe may, thoughofor alienee plaintiff’ssignee

with thatbe reconciled theory.means sono easily,by
ofLowell and Maine contractto thethat theIt is partiesargued

1887, road, did not thetheJune, contemplateas to plaintiff’sapplied
Lowell’sthe Maine as theroad by agentof theworking plaintiff’s

such an andarrangement,the statute authorizingunder expressly
termshad, and moredifferent and pertinentif simplerthat they

of theirnot to beused. But are deprivedhave been partieswould
of the cre-orof the diffuseness languagebecause infelicityrights

clear, the substantial ofis provisionsthem. If their purposeating
couched, willcontract, in which aretheynot thethe phraseology

is. The of thewhat the contract purpose partiesdetermine really
under theor plaintiff’sto make sublettingnot any assignment

Lowell, transfer of of the demisedor possessionlease to the any
view,In thatbe mistaken or denied.is too to theyplainpremises,

in and theLowell shall remain operatethat the possessionprovide
view, that the franchiseroad. In the same they provideplaintiff’s

shall,Lowell, inin and that it the firsttolls shall remain theto take
the road. In theinstance, all the ofreceive earnings plaintiff’s

thethat the of all rental ofview,same payment everythey provide
Lowell,the the Maineto be madekind shall continue onlyby
its onit all accountexpensesto indemnifyundertaking against

the that the road shallThen comes plaintiff’sthereof. provision
under the direction of the Maine. Andinbe all respectsoperated

alone,if it stoodthe effect of thisbe provision yet,whatever might
context,the construed the ofin connection withviewed by light

to,other referred there canstatute and of the provisions justthe
submitted, result, ofbe, but one that the effect theit is namely,

out of of thenot the Lowell demisedcontract is to possessionput
Maine,in, but is to make theand the Maine simplyputpremises

the road in the Lowell’s name and inthe Lowell’s to workagent
the Lowell’s right.

Boston,Clark, writ of the Con-J. This is a entry brought by
Railroad,&the Boston Mainecord & Montreal Railroad against

1887,29, of that ofto recover itsNovember possession portion
of Merrimack. recifc-situated in the Therailroad plaintiff,county
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the transfer of its road to the Boston &ing Lowell Railroad aby
19, 1884,lease dated June for the term of andninety-nine years,

the thereincondition that the lessee should not or under-assign
let the demised or with thepremises, thereof,part possession

with the written consent of theexcept that on thelessor,-alleges
November, 1887,first of the Boston & Lowell Railroadday cor-

covenants,in violation of its and withoutporation, the written
of the■consent and withoutplaintiff theright, assigned plaintiff’s

railroad and delivered the of the to thepossession defend-same
; theant that lease of the to the Boston & Lowellplaintiff Rail-

forfeited; that,road became and inthereby accordance with its
the entered the demisedprovisions, plaintiff on theupon premises

November, 1887,of for the of■eighteenthday purpose enforcing
the forfeiture and the estate butdetermining thethereby granted,
defendant refused and still refuses to surrender the possession
of its railroad to The action isplaintiff..the founded anupon

underlet,violation of the covenant not toalleged orassign, part
the ofwith the demisedpossession with the writ-premises except

lessor;ten consent of the and the is whetherquestion there has
such a violationbeen of that covenant as to work a forfeiture of

the lease.
arises inNo this action as to thequestion Boston,of thevalidity

Railroad,Concord & Montreal lease to the Boston & Lowell or the
of the transfer'of the railroad tolegality plaintiff’s the Boston &

Lowell Railroad under it. The actioncorporation proceeds upon
the that the Montreal leaseassumption was a valid con-originally

;tract and the which the nowground upon seeks to beplaintiff
from is,relieved the further itof anoperation forfeiture ofalleged

estate,the demised from a violation of itsresulting covenants by
the Boston & Lowell Railroad in orassigning, underletting, part-

with the railroad,of theing possession andplaintiff’s under aby
•contract of lease to the Boston Railroad, 22,& Maine dated June
1887, and transfer ofa the of thepossession and estateproperty

October, 1887,demised on the eleventh ofthereby, day to the
Boston & Maine Railroad. The claims a forfeiture onplaintiff

Railroad,-the that the Boston & Lowellground the lease ofby
22, 1887,June demised to the Boston & Maine Railroad its con-

19, 1884,tract of lease of June with Boston,the Concord & Mont-
Railroad,real and that the execution 22,of the lease of June

1887, to the Boston & Maine was of itself an of theassignment
road and a violation of theplaintiff’s covenants of the Montreal

lease; and that the Boston & Lowell Railroad havecorporation
with the of theparted railroad to thepossession plaintiff’s Boston

•&Maine Railroad.
The Montreal lease that the lessors enter andprovides deter-may

mine the estate in case of a breach ofthereby of itsgranted any
covenants; and the covenant for a violation of which a forfeiture is

“isclaimed as follows: Said second & Lowell Rail-party [Boston
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covenants and that it will not or underlet theagrees assignroad]
demised, or with thereof,thehereby part possessionpremises ”writtenwith the consent of the first Con-except party (Boston,

& Montrealcord Railroad).
22,1887,of the Maine lease ofThe Juneprovisions bearing upon

“consideration,under are thethe Thefollowing: lessorquestion
demise,& Lowell doth and lease untogrant,Railroad][Boston

'& Maine itsthe lessee successors andRailroad], assigns,[Boston
and railroad ofits railroad property every description,

franchises, easements, andand all rights, privileges, appurtenances
withthereto the to demand and receivebelonging, together right

rent, revenue, income,tolls, and of theall demisedprofits prem-
ises, title,also therein all the and interest of theincluding right,

it,in and to and all railroadslessor underany lease oroperated by
otherwise, far as theso same are or transferableassignable by

violation of or ofthe lessor without law but not other-agreement,
wise; bonds,and in and to andany contracts of orobligations,

railroads, individuals,other orwith and allcorporations, income
and toor other benefits be derived ;therefrom .advantages .

and lessee,unto theassigning tohereby transferring allsubject
thereon,and incumbrances all railroad,itsobligations rail-legal

franchises, and assets ofroad property, every asdescription, except
stated.above

“ lessee shall allThe of thepay lessor, andoperating expenses
of which itof all railroads shall come into orpossession, which it

instrument,under and virtueshall of thisoperate by there being
therein as renewals;included thereof all andpart repairs all

contract,out ofarising business,expenditures any obligation, neg-
whether,misfeasance,or or however otherwise andligence arising,

for thethe same now exists or be created,hereafter inliability any
withconnected the use and of theoperation demisedway prem-

ises, or of railroads the lessee or lessoroperated as hereinby pro-
vided, toand or .including damages persons . .property The

due,asshall the same becomelessee thepay, rentals of all rail-
itroads of which shall come into or which itpossession, shall op-

instrument,erate under and virtue of this theby continu-during
lease,this and ofance of all roads toleased the lessor toaccording

leases,the terms of the several and the interest on the indebted-
lessor,of the onness and the indebtedness of all roads leased or
the lessor which this lessor is underoperated by toobligation pay,

whereof is heretoa schedule annexed
“ The lessor covenants that if it be found toimpracticable at

immediateonce deliver of railroadpossession leased orany op-
lease,erated it at the of this reason ofby inception by any agree-

reason,to thement or other it will usecontrary all reasonable
deliver, deliver,efforts to and will thereof as soonpossession as

shall,The meanwhile,lessor continue in thepracticable. posses-
railroad, and,sion of such under the direction of the lessee in all
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continue use and the itsshall to same underoperaterespects,
same,with the the and to the rentalowningcontract company pay

same,to be the theother consideration for use ofagreed paidor
thereof,the but transferto receive shalland earnings immediately

use, which,such to the to its ownover all lesseeand pay earnings
thereof,consideration shall reimburse the lessor for all expen-in

costs,ditures, and hold it alland harmlessindemnify against
claims, outand liabilities of the lessor’s andpossessionarising

railroad,of said or under and virtue of its lease orbyoperation
for the same.contractother operating

uselessee shall and the railroads“The andoperate properties
demised, in lessor,accordance with the charter of the andherein

;several whose so . .the roads arecorporationsof operated
cars,furnish all and ofshall engines, rolling-stock, equipment

in addition to the likerequired,description herebyevery property
demised, due offor the the railroads under andoperation operated

lease;of this shall observevirtue and all theperformby provi-
of the withof contracts lessor railroads now orsions leased oper-

it, under the of this indenture ...”provisionsated by
ofAn examination these of the Maine lease and ofprovisions

instrument does notwhole admit ofthe a reasonable doubt that
of theintention was to allthe transfer the interest of theparties

& Lowell in itsBoston railroad and railroadcorporation prop-
and the andoperation, control of theerty, practical management,

same, the Boston &to Maine Railroad. isIt conceded that the
11,actual 1887,went intolease October thatoperation and the

and LowellMaine have since been under it.corporations acting
these facts the of the forfeiture ofquestion the MontrealUpon

is not a difficult one.lease
in the MontrealThe lease that the Lowellprovision corpora-

underlet,should not ortion with theassign, of thepart possession
with the lessor,demised written consent of the waspremises, except

to secure a ofdesigned personal performance covenants byits
Lowell The lessorthe had the to choose theircorporation. right

tenant, and, whatever it,have been its inmay thepurpose doing
is irresistible that theconclusion stipulation against assigning,

or thewith of theunderletting, parting demisedpossession prem-
■inwas inserted the lease toises secure the exercise of the per-

discretion,sonal and of the lesseeintegrity, injudgment shaping
the and the andpolicy controlling of themanagement operation
road. The of the lease is of nolanguage other reason-susceptible
able interpretation.

the 22, 1887,Maine contract of JuneBy the Lowell corpora-
tion leased its railroad and railroad to the Boston &property

Railroad, and toMaine continue in theagreed of thepossession
road,Montreal which it could lease,not to useandlawfully

it under its lease,Montrealand in alloperate therespects .under
of the Mainedirection was the-corporation. done underNothing
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11, 1887, when the Boston & MaineuntilMaine contract October
to ittook of the leased theproperty bypossessioncorporation

went into Since thenand the leaseLowell operation.company,
road,to have the Montrealthe Lowell claims operatedcompany —■

with the Maineto its agreement corpora-presumably according
is no evidence or claim that it has it intion. There operated

But it isof the Maine contract.violation of the terms entirely
whether the Maine has exercisedimmaterial corporation any

ofover the and the Montrealactual control management operation
road, itthe Lowell has without con-or that company operated

so,If is it is evi-the Maine the fact merelysulting corporation.
the of the Lowell has been sat-dence that management company

to the Boston & Maine. Whenever the Maine corpora-isfactory
control, the istion chooses to interfere or exercise active Lowell

to It interfere at moment.bound obey. may any
withThe Lowell has its tocompany voluntarily parted power

road,control the of the Montreal and has become theoperation
Railroad,of the Boston & Maine andand servant itsagent pos-

This,Mainesession is the of the inpossession corporation. spirit
substance, isin a breach of the covenant of the Montrealand lease

the it. Ifand forfeiture estate the conditiona bygrantedof.
terms,in it is in effect,.of the Montreal lease had been as legal

underlet,should not or withthat the lessee theassign, part pos-
to &session of the Montreal road the Boston Railroad Cor-Maine

it would not admit of a that the execution andquestionporation,
of the Maine contract of lease was a violation of thatoperation

condition.

Carpenter, lease,J. the first the plaintiff (the MontrealBy
the Lowell for theits railroad to term ofconveyed 99company)

lease,1,from 1884. The second madeJune theyears by Lowell
Maine, 22, 1887,and is for the term ofto the dated June 99 years

1, thefrom In the first lease Lowell1887. covenantedApril that
term,it the road thewould andoperate plaintiff’s during would

it, with the of it,not or underlet or part possessionassign except
consent;the and that if thewith written Lowell vio-plaintiff’s

covenants,lated of its the enter andupon takeplaintiff mightany
road, theof the and determine Lowell’s estatepossession thereby

therein.
theIn first article of the lease Lowellthe second itsconveyed

it, so as wereown road and all roads leased to far they assignable
and the Mainewithout violation of law or of toagreedagreement,

the Lowell.the rent of all roads leased to thispay By agree-
ment, it the second article andread as must be with the rest of

instrument, to the rentthe the Maine bound itself of allpay roads
Lowell, orleased to the were not.whether assignablethey

:The second article is as follows
“The lessor that if it be foundcovenants to atimpracticable

30YOU. LXY.
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ofdeliver immediate railroad leased orpossessiononce oper-.any
lease,theat of this ofit reasoninception anyated by by agree-

reason,to or other it willthe use all reasonablement contrary
deliver, deliver,to and will thereof soon asefforts aspossession

lessor shall theThe meanwhile continue in posses-practicable.
railroad, and, the of the inof such under direction lesseesion

continue to use and the same undershallall respects, operate
same,with the the and to theits contract company owning pay

to for use of theor other consideration be therental agreed paid
thereof;same, theto receive but shalland immediatelyearnings

itsover all such to to ownand the lesseetransfer pay earnings
consideration thereof reimburse the foruse, which in shall lessor

and it alland hold harmlessindemnifyall againstexpenditures,
claims, and out of thecosts, liabilities lessor’sarising possession

railroad,of or under itssaid and virtue of leaseand operation by
for the same.”contract operatingor other

consent,themade without and thecontract wasThis plaintiff’s
it the Lowell andof the Maine was Octo-by begunperformance

the11, asserted itsThereupon plaintiff,ber 1887. having duly
and itsofenteringof forfeiture by upon taking possessionright

violence,withoutit could personalso far as properly broughtroad
Walker,this real action v. H.Maine 63 N.(Walkertheagainst

which, the Lowell has been aasin agreement,by joined321),
defendant.

filed,has been and the ninth ofrule courtbyNo special plea
of581, in the absence such the case wouldH. 582), plea,N.(56

issue. this the wouldthe Under plaintiffon pleabe tried general
count,both on firstdefendants theto againstbe entitled judgment

claimed of them is one forestate either yearsthe byonlybecause
toThe would also be entitleda plaintiffnot freehold. judg-and

Maine, thatthe because the of nul disseisinpleament byagainst
initself v. Chamber-would admit (Fletcherpossessioncorporation

438, and admit violation of theatherebyN. H.lin, 470),61
of defectivea Butpossession.covenant against changeLowell’s

nounderstood thatbe amended. The partiesmaypleading
of and thatraised on the wantto be special pleas,wasquestion

tothe second bill in waseach defendant toof equitythe answer
isto such aThoughits this’action.as practicebe treated plea

is and decided asnot the case consideredand approved,irregular
in answers andfacts stated the werematerial properlyif the

-pleaded.formally
lease, andthe of the secondadmits executionEach defendant

denies that beforea of its answer. The Mainea partmakes copy
“ .11,1887, . . Lowellit and controlled theOctober managed

thereof; its linesor or of leased. .. any part anycorporation,
11, 1887,railroads; itthat Octoberaftertheincluding plaintiff’s

ofto the roads the exceptor continued plaintiff,operateoperated ” Lowell,stated; that theand andhereinafter allegesas alleged
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to defendant of Juneto the covenants of its lease the“pursuant
thereof,22, in1887 second has remainedlease], possession[the

and the in to saidsame all contract.”conformablyoperated respects
“ it not hasThe Lowell that did and never oralleges assigned,

underlet, demisedor with the of the toparted possession premises
. . .it the . . to the . . Maine. either .plaintiff,by

notor to other or and has withpartedcorporation person,any,
thereof,the but andcontrol still controls thepossesses, operates,” ;insame accordance with the of the first lease butprovisions

admits,not and notdoes the of itsperformancedeny, by denying
11, 1887,covenants in the lease assecond after October averred

the Maine. Both defendants the exactdistinctly issueby present
Lowell,to be tried. that the andsay by making perform-They

Maine, underlet,its contract the has notwith orassigned,ing
with the of the demised Andparted possession premises. they

answers,maintain in as aver in their that theargument, they
Lowell, it uses and the underroad thethough operates plaintiff’s

Maine,direction in all forof the the Maine’s exclusiverespects
benefit, “still and incontrols the same accord-possesses, operates, ”with theance of said lease from theprovisions plaintiff. They

the whether a of the secondpresent lease isquestion performance
a of theviolation first.

Lowell,theDid and the ofby making performing stipulations
lease,the second break its covenant not to assign the demised

or its covenant not to with thepremises Itpart possession?
with, of,and the Maine takemight part possession themight

Dobb,road without aplaintiff’s v.West L. 5legal assignment. R.
Q. 460; Quackenboss Clarke,B. v. 12 Wend. 555. Tt might

anmake without theassignment with Mc­parting possession.,
Minot, 251;v. Hunt,4 N. 32;H. v. L. 6White R. Exch.Murphy

Westcott, 461;Bristol v. 12 Ch. Div.Corporation Williams v.of
1 B. 238; Brown,& B. Church v.Bosanquet, 15 Ves. 265.

The in theplaintiff’s Lowell toobject covenantrequiring
or with the of itsagainst alienating road wasparting possession

A -faithful of the covenantlegitimate. beperformance ofmight
value, and its agreat to thenon-performance great injury, plain-

tiff. The that have,the should asparties agreed plaintiff security
for its theperformance, leased. Whether theproperty plaintiff is
in fact a violation of the iscovenant not ininjured by this case
material.

the common law leases for were forfeited ifBy the tenantyears
title,disaffirmed the lessor’s claimed a estate thangreater he was

to, 106;entitled or 276;aliened in fee. 4 Kent 274,2 Bla. Com.
T.,Abr., 2;Bac. Leases De v. G­ 9 N. 9.Y. The cove­Lancey anong,

lessee,nants of a and afor a them,ofprovisos breachreentry upon
are, contracts,like other beto construed and without tofavorfairly
either A strained and forced is notparty. to beinterpretation given
them in order to defeat their The intention of theobject. parties,
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instrument, isof to bethe wholethe-byas expressed language
;Elsam,v. 1 M. & M. 189 GoodtitleDavisand enforced.found

672,87, 95, 96; v. 6 H. L. Ca.Saville, 16 East Lumley,v. Croft
461;Westcott,693; v. Ch. D.Bristol 12 HayneCorporation of

95;421, 427; M. &Keeling,N. Doe v. 1 S.16 B.C. S.Cummings,v.
; 617;B. & Al.Sales, 1 S. Doe v. 1 Ger­v. M. & 297Roe Spry,

271; v.Albansv. 7 Ch. D. St. Battersby,Bishopman Chapman, of
359, Harris, 532,362; v. Mass.Q. 106 537.B. D. Whitwell3

to anwords are notTechnical terms or necessaryspecial assign­
; of the towhich shows the intention partiesment any language

is sufficient.one to the other Thethe fromtransfer property
If it has the effect toinstrument is immaterial.form of the legal

whole inin the orto another the lessee’s interest partanypass
histerm or the remainder ofthe for his entireof demised premises

term, the whole isAn for termit is an under-leaseassignment.
;v. Ld. 99 Beardman1Hicks Downing, Raym.an assignment.

Terhune,57; v. N.Wilson, L. P. 30 453.R. 4 C. Y.v. Bedford
the isunder-lease a rent rentby the originalexceedingAlthough

reserved, it the so called under-­and is thatexpressly stipulated
the he is neverthelesshold as tenant of hisshalltenant grantor,

Hakewill,of the lessor. Wollaston v.in law the tenant original
Webber, 393;322,297, 323; Taunt.& Parmenter v. 83 M. G.

I, hisall interest in theAbr., Leases, 3. A lessee’s ofBac. grant
a of the is an Dartmouthor in part assignment.whole premises

Streeter,29; H.22,N. v. 64 N.v. 8 H. TrusteesClough,College
acres,106; one hundred onE. lessee ofCom. Condition ADig.,

nothat shall not more one acrehe cancondition assign, convey
he or onethe condition than canwithout ninety-ninebreaking

oneHis of andhundred acres. grant ninety-nine ninety-nine
his of one hun­acres is no more a breach thanhundredths grant

manor, hisIf A is to a aliena­of an acre. bound not aliendredth
Abr., Condition,acre, it,of of is breach. Vin.tion one aparcel

whatever,lessee,“If whetherU, a. a instrument25. by any
interest,not, hasor with his heconditions entirepartsreserving
his ina if he has transferred interestmade complete assignment;

the he has made an tanto.”of premises, assignmenta propart
383, ;391;Rosenthal, N. Debt Ev. 61 Y. Com. Dig.,Woodhull

411; note; v.187,Edwards,v. 1Jac. Palmer WollastonCro. Doug.
Hakewill, It is that the fran­not material all plaintiff’ssupra.

Maine, if such isnot the to thewere Lowellchises conveyed by
is or of thefact. It if one of themthe enough any partany

towas Nor is material theit pres­property conveyed.plaintiff’s
thewhether the franchises are principalent plaintiff’squestions
incidents, orof which its lands and chattels are inseparablething

to the fran­the is the whichwhether property principaltangible
are incident.chises

in effect con-the of second leaseWhether theperformance legal
orof theto the Maine the franchises and property plaintiff,veys
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them, or the of the is aof questionpossession property,any part
oron a theto determined consideration not ofbe merely granting
tolease,clause of the but of all theother provisions relatingsingle

theThe is not tothe roadplaintiff’s assignedsubject. formally
of tliethe is from theMaine. On itcontrary, excepted operation
“But the afterclause. franchises andplaintiff’s propertygranting

. . . areout of the oftaken category things conveyedbeing
dealt with in clause of the contract.”then a Byspecialseparately

Lowellterms' of this second the(thethe literal clause article)
it shallthat will to the Maine and the Mainecovenants thatgive

the franchise of andhave operatingplaintiff’s using, controlling,
“The that the Lowell shall use andthe Montreal. covenant oper­

” “under the isroad direction of the lessee in allate the respects”
itthe Maine shallan that use andagreement operateexpress

servant,as orthe of the Lowell a agent,through instrumentality
In the their the Maineof contractmanager. performancegeneral

mastér, the Inis Lowell the subordinate. the absence ofthe any
is,not,of the is and MaineLowell theestoppel, respon­question

with of their tosible to notice the situation foremployes pay,
theothers for and the state forand toinjuries,patrons negligent

of all the of law to railroads.performance requirements relating
is no more indi­answerable in these thanThe Lowell particulars any

Palmer,or de­vidual Aldrich v.superintendent general manager.
December, 1860, thecided in andGrafton notcounty, reported (for

24note, 6head see Law Stone v.Monthly Rep. 32); Cartwright,
411; 313;263, Rundlett,T. 261,Sto. Brown v. 15 N. H.R. Ag.,

;360 v. N. H. It34,26 38. has no inter­Weymouth, legalSleeper
est the dollar of them isin the of theearnings: every property

If the Lowell can maintain an action toMaine. recover moneys
due or funds hands of anfor in the or afreight, employé agent,

the Maine would be a defence.release Whateverby good money
“receives, itthe is to over toLowell bound the Maine imme­pay

son,noIt has lien. v. 63 N. H. InGib­ 1.Stillingsdiately.”
words, toliteral and the Lowell andexplicit agrees give, perform­by

ing does to the Maine the ofthe franchisegive,agreement plaintiff’s
all tolls—theand the from thereceivingtaking gross receipts

thebusiness of the road—to be held Maine -forits exclusiveby
It is not material that aré receivedbenefit. the Mainethey by

of the as anthe hands Lowell If the roadthrough intermediary.
income,discontinued, or ceased to be a source of thewere Lowell

the entirewould lose Until 1983 loss would fall on thenothing.
notThe is of such net as the itsMaine. Lowellgift profits by

tolls,of therealize, but themanagement may gross moneys—all
be obtained the use andthat of themay by operation property

of inthe direction the lessee all the“under respects,” during
of the term. Thisentire remainder Lowell’s is an assignment.

interest of the in theit the entire beneficial Lowell plaintiff’sBy
theis to the Maine. of the ofgrantconveyed By profitsproperty
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“land, itselfe forwhole land doth what is the land butthe passe;
4,?” Lit. b. A devise of thethereof Co. use and incomethe profits

devise of the land itself. McClure v. 44 N.is a H.of land Melendy,
230,469; v. 46 N. H. 234. The Lowell’sGriffin, subsequentWood

title,its and interest in the roadof all wouldright, plaintiff’sgrantee
value,of that the he wouldtake nothing assuming by grant acquire

the road theof and Lowell’s to use andthe oper­rightpossession
the direction of the Maine. The ofunder nakedate it possession

direction,road, the barren to it under therightwith operatethe
another,of is worthless. Its thethe benefit value is inforand

andcontrol the take the usufruct of theto managementright
in the of whomsoever it be and whom­possession may byproperty,

it besoever may operated.
of the second lease and ofthe covenants the performanceBy

them, and isthe relation of established between theprincipal agent
Maine,Maine. If the Lowell is the of theand theLowell agent

of title and itis a forfeiture of isthere by assignment possession;
law, fact,or in forin the Lowell to hold andnot operatepossible

as the tenant the termsroad tothe plaintiff’s accordingplaintiff’s
lease, and also as the Maine’s to thethe firstof agent according

is,The other’sof the second. Which one is thequestionterms
thedefendants railroad wasThe plaintiff’ssay exceptedagent?

lease,clause of the because thatthe “knewfrom granting they” “or or alienation of the fran-assignment subletting plaintiff’sany
trouble andcause serious mischief for all con-wouldchises parties” ”“ “ avoid;the exactcerned,” this was meant toand thing they

“ contract one railroad fora with anotherknew by corporationthey
road could beuse of another’s not but athe exclusive anything

“knew the rule of law . . . that what-indisputableleasethey
sese,of the and interbe the asprincipal agent againstever rightsmay

is andthe for allthe world possession always,all agent’s purposes,
but that as the Lowell could not exer-the possession,”principal’s

franchises itthe through agents,cise plaintiff’s except might
or with the of the roadpossessionwithout partingassigning

or thequalified corporation mightperson employemploy any —
work;to do its therefore that in theits they say,agentMaine—as

mustof the road have intendedplaintiff’s theyuse and operation
the Lowell’s could not havethe Mainemake agent; theyto

Maine the and the themake the Lowellto principalintended
both awould effectuate transfer of thefor that arrangementagent,

of the the effect of the contractatitle and possession; legalchange
“ workMaine the Lowell’s to the road in themake theis to agent

in the Lowell’s and thename and byLowell’s right,” stipulation
be the Lowell under theroad shallthe operated bythat plaintiff’s
Maine, meant, theirof the andin all they languagedirection respects

mean,to that it shall be the Mainemust be construed operated by
of thein all Lowell.under the direction respects

the use ofthe Maine controls andtheir contract operationBy
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and bears all the loss androad, takes all the profit,the plaintiff’s
master;fact,in thebusiness, the Lowelltheofresponsibility —is.

Maine,direction of theunder the control androadtheoperates
loss, business,—in theor and no interesttheinno profithas part

orTo the Lowell masterfact, servant.is, principalthe stylein
if in conceivable viewservant or agent, any permis-the Maineand

ofhere. The relations theno usefulsible, subserves purpose legal
A,To thatthe misnomer. who hasnot sayare bychangedparties

forB in a railroad exclu-control A’sto direct operatingauthority and
road,ofand in the the isis B’s servant operationbenefit agentsive

inthe law orin a sense unknown to business.to use language
theintended thatand the Lowell plaintiff’sThe Maine property

fact, law; itnot thatin but in shouldbe conveyed pass,should
ifsee some ofheld' not to To by peculiarity judicialbut be pass.

can bein their accom­New purposeHampshireinterpretation
isroad fromThe Montreal theexceptedsay,plished', they

controlled, used,shall beof this but operated,agreement,operation
all as if it werethe Maine in includedrespectsand byenjoyed

beherein, that orders shall transmittedthe Maine’s throughexcept
said,It is as if had theconcerningthe Lowell. entirethey

not becontract, instrument is not and shall construed toThis be
167,Railroad, 160,v. N. H. 243.61a lease. Burke ”“ demise,doth and lease itsLowell roadsassignableThe grant,
“A that the Lowellthe Maine. further dothto alsoprovision,

demise, Maine,”its toand lease roads thenon-assignablegrant,
a notice of readiness tohave been towould surrenderequivalent

to owners withoutthem their controversy. thoseConcerning
roads, so as raise thethe instrument was drawn to whetherquestion” ““ them, or with thethe Lowell would assign part possession

tothereof,” an become the Maine’sperforming agreementby
thereon, and themindemnified servant underoperating theholding

toand the the Maine.Maine’s orders all Insteadearningspaying
“ demise, lease,”and or otherof doth terms ofordinary con-grant,

of those roadsa present assignmentveyance signifying completed
ofthe the Lowell’sof themwriting, possession andby delivery

of aninterest in them were contractdisposed executory theby in
enter the service of thefuture The Lowell shall Mainetense. as

the roadsholder and of Lowell’s undernon-assignable theoperator
and shallthe Maine in alldirection of allrespects, thepay

; the rentsthe Maine shall andto the Maine payearnings expenses,
it harmless.the Lowell and holdand shall indemnify

in the firstthe Lowell’s covenants leaseThe of cannoteffect be
of or verbalother device inavoided a theby circuity language

of thethesecond. hold that thatTo theperformance agreement,
to controlthe franchise theMaine shall exercise useplaintiff’s and

receive and hold thethe road and shall tolls forof itsoperation
term,the remainder of theexclusive entire Lowell’sbenefit during

isof covenant tois not a breach the fritterassignment,against



456 RAILROAD v. RAILROADS. [Merrimack,

the covenant and make it worthless. v.away L.Varley Coppard,
505,R. C. P. The7 507. of the conditionpurpose against

is defeated. The as well have beenassignment provision might
form,omitted. It has no substantial effect. itWhat forbids in it

Carter, Hawke,in 300;substance. Doe v. 8 T. R. Doe v.permits
481; Elsam, 189;2 East v.Davis 1 M. Corliss,& M. v.Jackson

531; Silvernail, 278;Johns. Jackson v.7 15 Johns. Jackson v.
;3 230 Stickles, 258;Wend. v.Livingston 257,7 HillKipp, 253,

18, C., 149,v. N. H.Gillis 17 21—S. 21 N. H.Bailey, 157.
The defence that the Maine is thé of the Lowell is a trav-agent

oferse those covenants of the second lease that to the Mainegive
road,the control and the of the andearnings onplaintiff’s impose

the Lowell the of obedience. The ofduty possession property
held a servant in his subordinate is hisby master’scapacity pos-

effect, 11,session. When the second 1887,lease took October it
the Lowell’s of the Montreal from thatchanged possession of a

servant,tomaster that of a substituted the Maine for the Lowell
as the thein and andprincipal possession operation, conveyed
from the Lowell to the Maine the Lowell’s of andrights property
■control. The Maine’s held for it thepossession, Lowell as itsby
servant, is a disseisin for which the can maintainplaintiff trespass

this real actionor the Maine. If the Lowellagainst had filed a
disclaimer,of and the had itsplea plaintiff replied maintaining

writ, the Lowell would On a like issueprevail. between the
Maine,and the the would The disseisinplaintiff plaintiff prevail.

transaction,is a and notcomplete a to deliverpromise possession
thewhen consents. Since theplaintiff that the Maineagreement

shall have the Lowell’s interest and has. been carried intopower
execution, it has not been a mere covenant to make anexecutory

Divested of servant,but as aassignment. possessioneverything
isthe Lowell bound the terms ofby the to withdrawagreement

from its menial “Meanwhile,”“as soon asposition practicable.”
is, 1983,1,that until June if the does not its writ-plaintiff give

ten to anconsent the Lowell is boundassignment, to remain in
Maine, and,the service of the whether the consents orplaintiff

not, the is boundMaine to the rent itas becomes due to thepay
bear all the road,and loss of the of theplaintiff, expense operation

to all theand is entitled Theprofits. effect of theonly obtaining
be,consent would that in the of theplaintiff’s Montrealoperation

orders thethe wire,Maine wouldgiven by no be sent bylonger
otherwise,or the office of thethrough Lowell. There is no occa-

to consider thesion amount oflarge on thetestimony presented
Maine,irrelevant and immaterial whether the on andquestions

11, 1887,after October exercised its of direc-stipulated power
in all ation by order therespects conduct andgeneral entrusting

of the road to the Lowell asoperation its orgeneral manager,
whether from time to time it orders,issued andspecial specific
or, did,if it itwhether sent them direct to the men in its employ,
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them theof transmittingthe idle ceremony throughor performed
Lowell.

nothethe of partiesIn this suit at law depend upon gen-rights
as from aof anor equitable distinguishederal special question

brokenis a one of contract.The case simplecharacter.legal
it the road tothat if transferredLowell plaintiff’sThe agreed

back;take it and the Lowelltheanother plaintiff mightcompany
noit not to make. There istransfer whichhas made the agreed

thethat affects merits.or want of equity legalpeculiar equity
of theto theno depriveThe court has plaintiff remedypower

the provides.contract specificallywhich
meets in andwhich a forfeitureThe disfavor legal presumptions

irrelevant, lan-is because here is norules ambiguoustechnical
rules doconstruction. Those andor doubtfulguage presumptions

the be in thewhich Mainethe contract is to putnot alter by
as in the theof the Lowell ofprincipal operation plaintiff’splace

the the defend-until without consent.road 1983 Sinceplaintiff’s
their to inintention make writ-have thisants expressed change
but it is to howadmit one uselessten words that meaning, inquire

it is that to whator intended dothey theyimprobableprobable
made, itdone. Were such would be found nothave inquiry merely

certain, that intended to the ofbut usethey languageprobable,
thein sense of which it is Thetheir covenants only capable.

full,to their are sowords chosencarefully express simple,purpose
isthat a mistake It has not beenand impossible. sug-precise,

one,athere was mistake. Had there been it couldthatgested
on a inbeen rectified for the of thehave bill reformationequity

filed,billIf such a had been the decision of thiscontract. case
would, shown,on and cause been tomotion have awaitpostponed

the be in athe result. On that would raised suchquestion pro-
is the three volumesthere in of abundant anddeposition’sceeding,

which the a doubt.testimonyunconflicting puts point beyond
their intentions were what beIt that wouldshows necessarily

the withoutfrom second lease extraneous evidence. Theinferred
to todesired let its own road the Maine for 99 ifLowell years

rent,its to and itsreleased from from allit was obligation pay
duties, liabilities, asand risks lessee and of the Montrealoperator

road,itIf went out of business on its itother roads. ownand
into continue business on the Montreal. Thedid not propose

Montreal, todesired to hire the Lowell and the and takeMaine
notif it could have both. When the wasthe Lowell bargain put

their was with professionalin purpose expressed accuracywriting,
that enable the Maine to thein wouldand skill provisions keep

the should theif court hold that Lowell’s covenantsMontreal
could be evaded circumlocution.alienation byagainst

effect,lease 11,1887,soon as the second took October theAs
ofto receive rent. therefused By agreement parties,plaintiff

“ account,”onafterwards made and received andwerepayments
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“ to the of eitherwithout prejudice rights partj’-.” By receiving
time,rent that thebefore did not waive the forfeitureplaintiff

incurred the transfer of the of its road from thepossessionby
Maine,to the' nor the forfeitureLowell caused the Lowell’sby

Aalienation of its leasehold title. landlord does not waive the
occurs,breach of a condition rent before the breachby receiving

nor it after a breach of which he isby receiving ignorant. Until
1887,11,October there was no in the of thechange possession

road. Before that the Lowell held theplaintiff’s day possession
;in its own as on and after that as the ser-right proprietor day.

vant of the thisand Maine. On theagent point andpleadings
concur. The anddenials above recited ofproofs allegations the

Maine are an averment that the Lowell entered theupon perform-
Maine, 11,its with the 1887,ance of covenants October and not

evidence, 17,before. In the second volume of the is apage paper-
thethe of Lowell and thesigned by president of theby president

Maine, in which those officers onthat that" thesay Lowellday
delivered and the Maine received of all the Lowell’spossession

roads. The did notMaine take or control ofassignable possession
the Lowell’s roads before it took of thenon-assignable possession

ones. When the second effect,lease went into Octoberassignable
11, 1887, before,and not the Maine to exercise over thebegan

road its of in allplaintiff’s power direction. therespects, —took
master;of the Lowell to use and theposition began roadoperate
direction, servant;under that the of and theplace legal—took

of the road from the Lowell to the Maine. Ifpossession passed
the defendants had the waiver of a forfeitureproved incurred by
the title,Lowell’s alienation of the it would them,not aid —it
would not be thea waiver of forfeiture created tbe ofby change
possession.

If the Lowell’s leasehold estate in the Montreal was not assigned
11,-1887,before October the covenants of the sec-by unperformed

lease,ond it was the of those covenantsassigned by performance
afterwards;on that and and the forfeiture alienation wasday by

rent,not waived the of because it hadby notplaintiff’s receipt
If,then occurred. theby mere execution and of thedelivery

covenants,alease without of its theperformance Lowell's
Maine,estate in the road to the the forfeiture was notpassed
rent,thewaived of because there is no evi-by plaintiff’s receipt

11,dence in the case to show that 1887,to Octobertending prior
existence,the had notice or of theany deliv-plaintiff knowledge

or contents of the lease. If the defendants’ omission to callery,
witnesses on this when the were taken had beenpoint depositions

inadvertence,to it must bedue assumed that would havethey
tomoved the case for admission of the evidence itopen (ifthe.

existed and deemed it when their attentionthey wasmaterial)
to thecalled the and oral of thesubject printedby arguments

were aware of the with whichplaintiff. They liberality parties
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accident, mistake, or mis-from tbe ofare relieved consequences
cause, in orthe of the either inmerits pleadingfortune touching

have had abundantfor relief. timeTheywhen they applyproof,
motion,for such a which knew would betheyand opportunity

sufficient reason for not mak-it to be. One theirif oughtgranted
theEven ifmotion would be its futility.the by unperformeding

the titleof the lease Lowell’s wassecond assignedcovenants
11, 1887, of rent to thatthebefore October plaintiff’s receipt prior

existence,full of the and contentsdelivery,with knowledgeday,
oflease, waiver the forfeiture on thatcould not be a causedof the

ofthe change possession.day by
briefs Lowellof the defendants’ contend that theIn one they

covenant,not, the tocould to its roadcontrary plaintiff’sassign
Maine; void;that an would be ultrathe vires andassignment

“ has beentherefore there no alienation the . . .and that by
and is toof the franchises ThatLowell plaintiff’s property.” say,

broken;iscovenant not to ofthe Lowell’s assign incapable being
the Lowell thefor an made to Maine andand assignment by put

11, 1887,effect from Octoberthem into theby permanent plain­
force of sometiff has no becauseremedy, by (whichtechnicality

do not there is a breach of thethe defendants specify), although
infact,in is none law. The finds nocovenant there position

in either the cases cited in itscountenance of In Ottawasupport.
202,Black,v. Ill. there is ofR. R. Co. 79 nothing suggestive
covenantthe that a alienation is not asidea corporation’s against

broken as other theof or thatanycapable being agreement,
not to thecould the for 96Lowell road Maineplaintiff’sconvey

to the to enter and enforce theplaintiff’s rightsubject onlyyears,
Powell, 308,&In Doe v. 5 B. theforfeiture. C. lessee’s voluntary

lessor,voidable thehave been at election of thewouldassignment
been no law. But theif had was anthere bankrupt assignment

;theon the of lessee and it thatact of was heldbankruptcy part
his inhis estate to and thatassigneeleasehold passed bankruptcy,

law,an of thethis act was not ainvoluntary beingassignment,
,Jthe said thebreach of covenant. Holroyd, voluntary assign­

initio,and ab“not became void a but wasnullityment only
and theavoided the under theby bankruptcy proceedingsactuall}7

was to be taken of thesame before any advantage attempted sup­
circumstances, forTinder these of theforfeiture. wantposed

in it was notlaw as an in considera­deed’s assignment,operating
the but intion law an that theof assignment bankrupt, respectby

no such had ever been executed him.” Thissame as if deed by
decision, isor irrelevant far aswhether in soright wrong, except

the wouldit that have been aassumes voluntary assignment
if itthe and a forfeiture had not beenbreach of covenant

the in In this there iscaseannulled proceedings bankruptcy.by
the aof of law. Theno operation bankruptquestion stipulations
lease, the ofof second which thethe by performance plaintiff’s
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road be transferred from thewould Lowell to the Maine for the
1983,1, wentterm June into effect when the.Maine tookending

Lowell, 11,of the October 1887. Between the Lowellpossession
effective,and the transferthe Maine was and would have

in not,remained force 96 if the had reasonableyears plaintiff by
its toexercised■entry, right object.

“Further, on the same the defendants in the samegrounds,” say
brief, “there has been no of the Lowell thedispossession by
Maine, neither to authorize or tocorporation being competent

in it. If the evidence there has beenupon interfer-acquiesce any
ence with the Lowell’s full of the franchisesenjoyment pertaining

road,to the it becannot as other than theplaintiff’s regarded per-
sonal of the individuals . .concerned. .trespass immediately
No case of sort . . . canthat be heard or tried in the present
suits, to which the Maine and Lowell are the defend-only parties

words,ant.” In other a like the can do nocorporation, king,
for 'committed its within thewrong; injuries by agents acting

of their the and not their cor-scope authority, agents personally,
master, are The which theporate responsible. grounds upon

defendants this to the law that theput exception regards posses-
sion and acts of an as the and acts of hisagent possession principal

disclosed,are not to itand sustain no is cited. Until aauthority
is made thebychange law-making power, corporations acting by

manner,like individuals in the same will continueagents, acting
to be of torts and contracts.capable committing violating

theJudgment plaintiff.for

Doe, J., Smith, J.,C. and concurred in the of Clarkopinions
Carpenter,and JJ.

Bingham, J., This is a real action. No formaldissenting. plea
filed; but,has been of the stated in oralby agreement parties argu-

ment, the infacts the answers of the defendants to thealleged
bill in so far as material to their defence inchancery,plaintiff’s

action, are to be treatedthis as if The actionsformally pleaded.
defendants,heard and submittedwere The theirtogether. in.

answers, 22, 1887,in substance set forth the instrument of June
that the Lowell its orestate with thedeny assigned parted posses-

Maine,sion or control of the road to the and aver that theplaintiff’s
19,is the of the lease 1884,Lowell owner of June in ofpossession

it,the road under its duties and covenants toplaintiff’s performing
the plaintiff.

19, 1884,The June leased its railroad to the Lowell forplaintiff,
month,from the first of the and the Lowellninety-nine years day

in the lease not to underlet,covenanted or with theassign, part
of the demised with the writtenpremises,possession except
the Theconsent of lease of the Lowell to the Maine isplaintiff.
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from the first1887, for22, and is yearsninety-nineJunedated
of the lease isThe date primaof April.theday preceding facie

execution, it beand will toits presumedthe time ofofevidence
date,its unless thethe of is-­on contrarydelivered dayhave been

T., 223;s.57; Land. & Sweetser v.Wood4 Bac. Abr.proved.
446, 452 ; 403,v. Van 8 Wend.Lowell, Slyck,33 Me. Seymour

Y.N. 397.v. 41Snyder,414; People
has broken itsthat the Lowell covenantsThe claimsplaintiff

■thisand action tobythe lease assigning, bringsand forfeited
is,claim ofIf forfeituretherecover the plaintiff’spremises.

the rent which became due-­admitted, it waived it collectingby
beenbreach, it committed.that hadknowingafter the Tay.

648;&497; v. E. v.T., 5L. & s. Lumley, ArnsbyB.Croft
413;N.519; Nichols,v. 46 Y.Woodward, B. Ireland6 &. C.

C., 303;40 449­—­S. 93 Am.Mo. Dec.v. Finney,Garnhart
C., 467;Hackett, 70 Am.6 Wis. 323­—­S. Dec.Gomber v.

Brickett, H.2 N. 163.Coon v.
theis no thatBut said there evidence hadshowing plaintiffit is

of Lowell’s to-­or existence the leaseof the provisionsknowledge
11, 1887. It is time that reason ofto October bythe Maine prior

inadvertence, not afford formal ofthe case doesan obvious proof
; not to bethis does seem ofsuch but controlling impor­knowledge

intance, and those whomareas railroads public corporations, they
concerned,vested, is areso as the publicare far agents,public

Laws., 160, as notc. s. and inasmuch it does admit of123),(Gen.
fact lease and its were-­the of the provisionscontradiction that

well inand had become so knownofmatters knowledge,general
1887,.of rent into thethis receipt September,jurisdiction prior

Mestier, Ann.v. 18 La. 497—S.­ C­as to be notorious. Lanfear
., 664, 667, 676, 694,681, 682, 696,658, 663,Am. Dec.89

note; 278;State v. Me.in 73and authorities cited the Moffitt,
C., note,49State, 201,Am.Ct. 304­—­S. Rep.,v. 15 Tex.Temple App.

Justices,204; 579, 580;N.203, 35 H.the Opin­Opinion of
Justices, 607; Lake v.45 N. H. 40Young,ion the Companyof

;430;420, 235,N. H.v. 47 260N. H. DivisionWells Company,
194; 135;15 Kans. Cool. Con. Lim.Howard County,of

Brown,State, 115; 93,Ala. v. H.v. 48 Hall 58 N.Moody
6; Teschmaker, 392;95; Ev., 221 s. U. S. v. How.Gr.

721;S., II, 24;PartU. 1 Wall. Const. art.Romero v. Gen.
Journal, 1887,Laws, 11;4., 10, session,ss. House Junec. pp.

483,77, 80, 108, 116, 123, 470, 486,75, 481, 484, 487, 488,
981;490, of W. M. Chase before491, Com.,RailroadArgument

11, 14-17,23, 1887, 1, and inJune printed publishedpp. pam­
committee,before theof sameHarry BinghamArgumentphlet;

3, 18, 20,5, 15, 21,10, 1887, 25, andprintedAugust pp. pub­
lished in pamphlet.

not withIf the was technically chargeableplaintiff knowledge
case,the asthe in as well theon evidence eatab-justice,appearing
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court, it beof the that should andlished- requiredpractice reopened
to make formal of fact.the defendant allowed the Canaanproof

Derush, 212, 215;N. H. Wells v.v. 47 48 N. H.Company,
Brewsters,526; 187;491, 184,v. 54 N. H. v.StatePage

Cashman, 697; 36;Railroad, 27,62 N. H. Bullard v. N. H.64
563,N. H.Chamberlain v. 64 565.Lyndeborough,

obtain,inbill to onThe was differentequity brought grounds,
action,asthe same result the real and it muchreceived attention

andin its in the It was dismissed thepreparation argument. by
court; and it well that the theirbe inferred defendantsmay gave

case,to toattention that and make theunconsciously neglected
in this that would have made had been surepreparation they they

court,their were to be indetermined it. The of its ownrights
motion, considered the of the ofleavingadvisability open question

as awaiver similar was left in v.Chamberlainquestion open Lynde­
ante, facts,but it law,was denied. The as aswell theborough,

be actions,were to determined the court in both and theby parties
did not know with the usual what of law orcertainty questions
fact become material, and could notmight well antici­especially

the that the of waiverimportance assumed. Thepate question
laches,weredefendants of no and well on theguilty might rely

established of similarpractice for furtherleaving questions open
it,found toif desirable make noandproof of factpresumption

toadverse them should be made. the fact that the defend­Certainly,
ants did not -make an does not show non­application, the

of aexistence or of the evidence to one. This,provewaiver
however, is of as the court will takeslight noticeimportance, of
facts which are notorious without formal made.proof being

claim thatThe the Lowell forfeited the leaseplaintiff’s by
the one to the Maine is of■executing strict to which thelegal right,

therules of common law conditionsapply, are notsubsequent—that
law,infavored and are to be construed because tendstrictly they
estates,to and the to defeat thedestroy plaintiff, lease of its own

creation, must show a breach within its letter.strictly v.Hoyt
Kimball, 322;49 H. Palmer, 385;N. v.Page 48 H.N. Mc­
Questen v. 400, 404;34 N. H.Morgan, v. School Dis­Chapin
trict, 445, 452;450,N. H.35 v. ;Eddy 65 N. H. 27Company,

Osborn, 401;v.Mactier Putnam,146 Mass. Smith v. 3 Pick.
221; Pursell,v. 193, 200;66 N.Riggs Y. v.Arnsby
Woodward, 519;6 B. &. 129;C. 4 Kent Reed,Com. Jones v.

68; Case,15 N. H. 15;1 Smith’s L. C.Dumpor's Crusoe v.
2 766;Wm. Blackstone DoeBugby, 226;v. 4 D. &Hogg, R.

Silvernail,v. 278;Jackson 15 Johns. v.Livingston Stickles, 7
253;Hill 81;v.Rosevelt 33 N. Y. Brown,v.Hopkins, Church

258, 265; T.,15 Ves. L. 402, 403;&Tay. ss. v.Kinnersley
1 56.Orpe, Doug.

It is an whetherimportant the ininquiry instrument isquestion
lease,a or an one,for so far as theagreement railroad isplaintiff’s
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the of contract in it. This issubject-matter questionmade mainly
instruments,ofIn the construction writtenof intention. theone

material, and, it,the is toof ascertain resortintention parties may
itself,theto the nature of instrument the situation ofhad thebe

it, view,had inthe and the contem­purpose theyexecutingparties
Hood,which it.construction Corwin v. 58they gaveporaneous

191,401; 197;Rice v. 56 N. H.Society,N. H. Morse v.
Bartlett,391; 511;Morse, H. Brown v. N.58 N. 58 H. Dris­

101, 103;Green, Lancaster,N.59 H. Kimball v. 60 N.coll v. H.
229;264; Cobb, 227,Pick.Atwood v. 16 Palmer,Richardson v.

212, 218.N. H.38
that thethis evidence the instrumentIf proves parties executing

the estate of the Lowell in theto roadplaintiff’sintended convey
; not,it is but if didthen a lease it andin thatproves theypresentí,

to orwas to make an aintention agreementthe convey, conveyance
unless which nevernot to take effect happenedsomething might

not occurred at date ofand which had the theoccur plaintiff’s
writ, Houghtonorsuch anthen it was agreement conveyance.

Pattee, 326; T., 37, 38, 39, 42;H. L. & ss.N.v. 58 Tay.
T., 183, latter,ss. 185. The both the lawLand & anduponWood

evidence, trueseems to be the andinterpretation, justicethe
if it will avoid a forfeiture ofthis construction therequires

estate, bo without theand it can done intentionviolatingLowell’s
theIf the title to Lowell’s estate did not passof the legalparties.

Maine, no orthere wasto the assignment, underletting, parting
ofthe and dominion thethe as possessionwith physicalpossession,

Neither an to norLowell continued unchanged. agreement convey,
the take effect when theof lease to lessor shall givean assignment

lease,in the isin as aconsent provided plaintiff’sits writing,
theor withof the covenant assigning parting possession.againstviolation

511;504,v. 12 Ves. v.ll Pur­Geering, Riggshera­Weat­
193, 200.sell, 66 N. Y.

is aa instrument leasethe whether whichgivenOn question
estate, not,foran one which doesthe or theagreementconveys

material,beenof certain evidence has heldabsenceorpresence
of the should be.instances decisive what Iffindinginand many

lease,a orthe execution of formal ifthe instrument contemplates
done,*or if there is theto be absence of wordsremainsanything

for termdemise, the time fixed the toor’if commenceof present
eventuncertain, on an which neveris being dependent may hap­
a wouldinstrument lease work aif the for­or construingpen,

it hasthe instrument beenfeiture or render inoperative, usually
lease, innot a the lastand threeespeciallyan agreement,adjudged

; 265, 266;RealCom. 105 1 Hill. Wood4 Kent Prop.instances.
238;Cook,183, 185; Cobb,v. 4 Conn. Atwoodv.T., BuellLand. & ss.

744;229; 739,Clare, 2 T.v. R. Goodtitle227,16 Pick. Doe
Smith, 530;735; v. 6 Eastv. 1 Gore v.T. R.Way, Bromfield

462; Ashburner, 163;5& Roe v. T. R.12 M. W.Lloyd,
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442;Delacroix, 433, Hood,2 Wend. Bicknell v. 5 M.v.Jackson
;104; Hunter,11 Md. Dunkv. 259 v.& W. Howard Carpenter,

; Jackson, 549, 556;M.v. 6 & W.B. & Al. 322 Rawson5 Brashier
29;451; Moncrief, 26,Wend.Eicke, A. & E. Jackson v. 5v. 7

388, 394; Clark, 424;Jackson v. 33 Johns.v. Johns.Meyers,Jackson
Towner,Ives, 235;Johns. v. 6 M. &v. 13Ives Chapman
369;104; Boston,100, v. 103 Mass. v.W. McGrath Clayton

41;Burtenshaw, 121;v. 3C. C. & P.5 B. & Hartley,Phillips
333; Gillis,330, v.14 24 Wend.v. Gray PeopleTraip,Weld

v. 13 18.201; EastRawling,Tempest
these are found in the instrumentof tests executed theMany by

ofthe The one indicatesand Maine. thepartLowell language pur-
to make an instrumentthe both a lease-of parties containingpose

covenant,words-used areTheand an operative grant,agreement.
a used inthe first word acommonlyand being making pres-agree,

demise, the other two indicate an intentionent while to make a
If theunder seal. hador intended topartiescontract agreement

have indicated itlease,a would thethey by usingmake simply
demise, lease,and whichwords used incommon theygrant, part

instrument,of the but whichone, are entirelygranting partthe.
found,two where the is and thein whereomitted part agreement

is word used. Thesethe words areoperativeword covenant only
■inused these and the intentionplaces, correctly expressproperly

of the parties.
instrument,theof the Lowell’s estate in theIn the partgranting

on the itrailroad is not iscontrary,plaintiff’s conveyed; specially
refer therein to the Lowell’s toThe inabilitypartiesexcepted.
its in lease,the andwithout violating agreements plaintiff’sconvey

from the This thatthe road showsgrant.then except plaintiff’s
in thethe Maine had mind Lowell’sboth the Lowell and agree-

and and did not intend to violateto subletting,ments as assigning
the to the instrument ex-fact that partiesthem. The specially

railroad in the where its con-the granting part,plaintiff’scepted
it,if intended to thebe found andconveyshould theyveyance

second,for init a agreementfact that reserved special partthey
theWe do not intend to leaseare to plaintiff’ssaying,equivalent

doto so when it canrailroad, to anbut make agreement lawfully
intended to Lowell’sIf the theparties assignbe done. Again:

lease,in the didits covenants plaintiff’sin of whyviolationestate
and ? The reasonablethismake reservation exception onlythey

the made instrument didis, when thethat parties theyexplanation
road,in butthe Lowell’s estate the plaintiff’snot intend to convey

doto so when could.they lawfullyto make an agreement
the of the did theyconfessedly purpose parties,Such being

the estate in theit, and forfeit Lowell’sand convey plain-abandon
in ? To thisthe two haveroad, in stipulations parttiff’s making

must be used no otherofeffect, and admittingprovisionslanguage
This does not On the contrary,construction. .appear.■reasonable
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demise,with words of not oftwo begins agreement, presentpart
to toand refers the of the Lowell its estate inconveyinability

Then follows thethe road. that the lessorplaintiff’s provision
towill use all efforts deliver the as soonreasonable aspossession

effect,is,which in an theby Lowell topracticable, agreement
time,toand deliver the the Maine in a reasonablepremisesconvey

if the written consent of the can be contin-obtained —aplaintiff
183;which never occur. Wood & T.Land. Buell v.gency might

Cook,4 Conn. 238.
It is further that the Lowell shall continue inprovided, posses-

sion, which is not usual in a lease which is intended as a present
demise, the toif is be held theespecially subsequent possession by
lessor.

It is a two should bereason not construedgood why apart
estate,technical of the Lowell’s that the hadconveyance parties

in one aof the same instrument made lease inpart andexpress
words, less,and two must mean as itproper why part something

varies so in its of andform has its own naturalwidely expression,
and as an which cannot amount toproper ameaning agreement,
lease without to theviolence words as well as the intentiondoing

135, 165, ;of the 4 Bac. Abr. 166 dtitle v.parties. Goo­ Way,
735; Ashburner,1 T. R. 5Roe v. T. R. 163. The in thechange
in one of a demise to that of alanguage part covenantpresent or

in the second a like intention ofagreement theprovespart, parties
to the and that a demise waschange present not in­meaning,
tended it. The use inof such words the former andby theirplace,

latter,omission in the show that the knew theirparties proper
use, intentional,that the omission was and athat present demise
was not intended.

considerations,These taken in connection with the full knowl-
of the that if theedge Lowell itsparties valuableconveyed estate

in the it forfeiture,road would work aplaintiff’s of which the
hostileplaintiff’s in the interest of themanagement Concord Rail-

road woidd take are decisive evidence of theadvantage, intention
of the not to of road,make a lease theparties plaintiff’s but

one,an for and ismerely such the fair andagreement con-legal
the,instrument.ofstruction Clare, 739,v. 2 741,Doe T. 744;R.

4 105; 265,Kent Com. ;Hill. Real 266 4Prop. Bac. Abr.
;136 388,Jackson v. 3 Johns. It is394.Meyers, thatimprobable

like theparties Lowell and the Maine entered into a bargain
which contained and to thestipulations disadvan-'plainly clearly

both,of and istage this instrument be read in theto of thislight
507, 512;v. N.Woodman 54 H.improbability. Gard-Spencer,

Webster,v.ner 520,64 N. H. 521.
When the came to second notparties had made a con-theypart

but inveyance, terms had said notwould do so inexpress they
violation of Then, view,law. with this intention inexpressed they
made the in boththe secondagreement that thepart, knowing

VOL. LXV. 31
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it hadto its estate tilllawfulhad not the right conveyLowell
In this situation theconsent. parties agreed,theobtained required

to theuse reasonable efforts obtainthat it rightwouldthe Lowell
estate, do so within a reasonable timeand if it coulditsto convey

to theit, and the Maine' accept conveyance.agreedwould convey
made the in second. It isparties partthe byThis is agreement

one;make and it does notlease, Lowell canif the lawfullyfor a
■ or words ademiseof indicating purposewords presentcontain

the of the to adhere to theirone, shows partiesbut designmaketo
to make till it beintention not one couldexpressedpreviously

done.lawfully
in the whatfurther on second maketrue that partiesIt is part”“ as to thea meanwhilecalled arrangement managementbemay

the reasonable time which theroadthe duringof plaintiff’s
of that thethe consent the Lowellto obtain plaintiffhasLowell

it is thatthis claimedIn temporary arrangementconvey.may
servant,masteris that creates the relation of andusedlanguage

itsthat the Lowell had conveyedpresupposeswhich technically
a It notand worked forfeiture.the Maine thereby beingtoestate

used, thatof demise are norhowever, that wordsclaimed, present
unlessthe Lowell’s estate theused would partiesconveythe words

should, remains, Whatthe essential stillinquirytheyintended
it that theIs parties intendingintention? probablethewas

in the roadof the Lowell’s estate plaintiff’sa leaseto make
instrument,thein the ofit partgrantingexceptedexpressly
inthe for a leasein harmonypartan agreement agreeingmade

the Lowell couldintention to do so whentheirwith expressed ”one, still, in “meanwhile arrange-this temporarylawfully.make
the Lowell’sofmake ament, conveyancecompleteintentionally
andhundredin one eighty-ofterm ninety-six yearsunexpired

dollars,of abythe of millionsof valueofmiles railwayfive
theoftechnical, legal principles governingunnatural application

? not seemand servant It does possible.of masterrelation
the straightfor-instrument are intelligent,The parties making
Their intention had been clearly expressedmen.businessward

estate, but toLowell’sto theinstrument not conveythein ”“so; the meanwhile arrange-do andtomake an agreement
timethe reasonableto existwas only duringment temporary,

to obtain theunder the plaintiff’sLowell hadthe agreement
thethe Lowell ownershipretainingto anassent assignment,

The estatethe interval.of the duringand possession property
asofa railwaysin so publicthe Lowell systemof important

technical inter-theconveyedof the is not bythat plaintiff’s
lease, claimedthe Lowell’s bythe inof agreementpretation
on aa contingencywhen such conveyance dependsthe plaintiff,

forfeiture, tooccurred, and isa contraryworkswhich has never
of theis it anthe nor assignmentintention ofthe parties;

sameroad, forfeits thewhichin theLowell’s estate plaintiff’s



December, RAILROAD v. RAILROADS. 4671888.]

under the common-law rules of strict construction of condi­
322,Kimball,tions v. 49 N. H.subsequent. Hoyt 327.

If two is of construed apart susceptible being ofconveyance
ofthe class roads and within itsproperty coming provisions,

arises,the When was it to take effect? Itinquiry clearly
once,was not to do sointended at but when the property

could bo delivered. The evidence on this islawfully point so
clear as to leave little doubt toas the conclusion. If twopart

the roads and to takeconveyed plaintiff’s effect atproperty,
did,the same time the made in one whatconveyance part was

the of the inobject two? If it was allparties making part to
delivered,be and become the of theconveyed, Maineproperty

at the same time and the same did theby delivery, why par­
ties it in one and itrefer to as notexcept part being assign­
able or transferable without violation law orof andagreement,

“did the in two that the lessorwhy parties part say covenants
that, if it be found to at onCe deliver theimpracticable imme­
diate of railroadpossession leased or it at theany operated by

lease,of thisinception reason of to theby con­agreementany
or reason,other it will use alltrary reasonable efforts to deliver

and will deliver thereof as soon aspossession Thepracticable”?
knew theparties that to theas roadassignment plaintiff’s

could not take effect before the Lowell obtained the plaintiff’s
lease,consent itto without theforfeiting andplaintiff’s there­

fore if the had notthey agreed, Lowell obtained the required
lease,consent at the of the of the thatbeginning operation part

two should not take effect at timethe one did a deliv­part by
it,of theery and the ofproperty thebyconveyed delivery

described in twoproperty should.be for suchpart postponed a
reasonable time as would enable the Lowell the use of allby

effort toreasonable obtain the consent. Innecessary other
words, the was,the in theof leaseagreement thatparties part
two should not take effect at the or ofinception, beginning,
fee M’Cullum,ofoperation the lease v. 20(Marvin Johns.
288, 289, Shaw,Eastman v. 65 N. Y. but528), should be post­

to timeponed a when it could be done.lawfully
The of the in one thatroads come withinexception part the

ofprovisions two, and the as topart special arrangement their
instrument;made them thea of and indelivery, itspart con-

considered,struction all its must be and eachparts itsgiven
due in the intention of theweight Ifdetermining theparties.

so,had not intended this to andparties be their purpose was
to the Lowell’s leased roads and those itconvey operated by
without to their or transferable,regard thenbeing assignable

one,not made inwould have the and wouldthey partexception
have omitted The claimed,two constructionpart altogether.
that atwo makes of all theconveyance roadspart present

its effect atwithin to take timecoming any whenprovisions,
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delivered, renders thebe exceptionin oneroads mightthe part
as the same result wouldtwo useless verbiage,andaimless part

andboth theomitting exceptionbyhave been accomplished
con-wasdescribed in both'two; partsand if the propertypart

at thein the secondto be delivered-it notwaswhyveyed,
first, was theandit wasunless agreedin thetime assame

as well asof the parties, agreedand understandingintention
law-till the Lowell couldeffectshould not taketwo’that part

?thedeliver propertyfully
•11,lease, to Octoberof andthe the priorexecutionAfter

onrentasreceived moneytheandthe Lowell paid plaintiff
sum oftimes, in all to thefour different amountingits atlease

30, To1887-$114,500, last being’ Septemberthe payment
theoffrom the executionarisingmeet the legal presumption
itsofon thetook effectlease, daywas delivered andthat it

which wouldthe forfeitureexecution, the ofavoid waiverand to
Lowellincurred," thea fact thatit is claimed asbe thereby

lease,in thenot containedmade someMaine arrangementand
thetill there wasit not to effect physicalwhich was takeby

and11,Octoberof the which took placedelivery property,
becametime,that when itnot take tillthe lease did effectthat

betosoughtall its Thein parts. arrangementoperative,
con-andactionfound in theis contemporaneousestablished

it, dateitsfromthe toto the leasestruction by partiesgiven
circum-made, the11, andand the thento October delivery

an arrange-it. tend toWhile these provestances attending may
waiver, a doubtthe confirmment that avoid beyondtheymay

to takelease, nottwo wasof the thatthe interpretation part
lawfullybecouldthe roads within itstill coming*effect provisions

should be delivered.and actually
lease,24, 1887, the direc-two after the date of theJune days

:vote, was recordedthe whichtors of the Maine passed following
“ Lowell&under the lease to this the BostonThat company by

in-andthe is authorizedRailroad Corporation, president hereby
structed, for and in behalf of this to receive possessioncompany,

stated)railroad and hereinafterof the demised property (exceptas
theat within manner and such times as besuch uponmay agreed

thatandof said Boston &directors Lowell Railroad Corporation;
andLowellsaid Boston & Railroad can lawfullyuntil Corporation

theviolation of surrender this pos-without to companyagreement
held andof nowand the roads andsession occupation property

&Nashuait under leases and thecontracts' withbypossessed
RailroadLowell Railroad the Central MassachusettsCorporation,

Com-Boston,and the Concord & RailroadMontrealCompany,
said &Boston Lowell Railroad Corporationrespectively,pany,

to holdcontinue and not the roads andshall propertiespossess only
but ma-of said several also suchcompanies, equipment, supplies,

toterials, other be itand as to enableproperty may required oper-
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roadssaid leased and to law and conform-ate operated according
to the of said orleases contracts.” Theably obligations plaintiff’s

1887,29,within the of two.road was June theprovisions part
“directors and vote:Lowell recorded the Thatpassed following

tounder the lease this the Boston & Maine Rail-corporationby
executed,road, the iswhen authorized and in-herebypresident

structed, for on behalf of this toand deliver posses-corporation,
thesion of demised railroad and as hereinafter(exceptproperty
in and at such time assuch manner bestated) may agreed upon

Railroad;the ofdirectors said Boston & Maine and thatwith
until this can and without ofviolationcorporation lawfully agree-

surrender to Boston & thement said Maine Railroad possession
and of the roads and now held andoccupation property possessed

this under leases and contracts with the Nashuaby corporation
& Lowell Railroad the Central Massachusetts RailroadCorporation,

Boston,the Concord & Montreal RailroadCompany, Company,
Railroadthe Brook and the Wilton RailroadStony Corporation,

this shall tocontinue hold andCompany, corporationrespectively,
not the roads and of said severalpossess only properties companies,

materials,but also such and otherequipment, supplies, property
toas be enable it to said leased andmay required operate operated
law,roads to and to the ofaccording saidconformably obligations

contracts,leases or shalland continue to said leasedoperate rail-
roads to the terms of theaccording said several leases.”

1887,28, the &Boston Maine directorsSeptember voted and
recorded the the“That isfollowing: authorizedpresident hereby

instructed, in the nameand and behalf of this andcorporation,
soon heas hereafter as deem it to take andmay receiveexpedient,

of the and of which thispossession premises property" corporation
is to theentitled under the terms andpresent possession, provi-

of the thesions lease of Boston & Lowell Railroad toCorporation
1887,22, 11,this dated June 1887.” October thecompany, presi-

of the Lowell delivered todent the of the Mainepresident the
one,roads and in and did not deliver theproperty conveyed part

two,then theroads within of of whichprovisions thepart plain-
tiff’s road and were a The executedproperty andpart. de-receipt

is,—livered at the time

Station, B. & L. R.“Passenger R. Corporation.
“ Street, Boston, 11,Causeway October 1887.

“ On the atand the named,aboveday theplace Boston &
Lowell Railroad itsCorporation, Edwinpresident,through Morey,
delivered, Railroad,and the Boston & Maine itsthrough presi-
dent, Lord, received,C. ofGeorge allpossession the andpremises

the of which said Bostonproperty possession & Maine Railroad
to,then entitledwas under the terms and of a leaseprovisions by

said Boston & Lowell Railroad to saidCorporation Boston &
Railroad, 22, 1887,Maine dated June the roads and ofproperty
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received,dayis delivered and all thethis beingwhich possession
and covered and described said lease of Junerailroads byproperty

22, 1887, the held and theroads andexcept property possessed by
under leases and contracts& Lowell RailroadBoston Corporation

Montreal, Wilton,Boston, the the& andwith the Concord Stony
and such mate-Brook railroad corporations, equipments, supplies,

rials, to enable said Bostonother as beand property may required
roads,to said last named&•Lowell Railroad operateCorporation

its therewith.to contractsrespectivepursuant
“Edwin Morey,[Signed]

R¡B. & L.“President R. Corp.'
“ Lord,C.George

B. &“President M. Corp.”

theLord and EdwinC. presi-of Morey,The evidence George
the ofmade and receiveddents who deliveryof the corporations,

is, substance,in that thethethe and executed receipt,property
of two notthe werethen withinroads were provisions partwhich

one,was that those whichdelivered, Montreal andwhich theof
delivered; thatof one werewere the part theywithin provisions

to receive the de-Maine was entitleddid that thenot understand
lease,the thatthe road under oroforlivery possession plaintiff’s

orof lawit without violation agreement,the deliverLowell could
11, the otherthem whenit understood Octoberand that was by

delivered, to continue inthe Lowell wasroads that posses-were
lease,the andit under plaintiff’ssion the Montreal andof operate

and that this under-to do with ithadthat- the’Maine nothing
the theLowell’sexecuted by operatingwas practicallystanding
11, itthe same as did be-after Octoberroad its own directionon

made in the; or operationwas no changefore that there delivery
iton which was toroad, because the contingencyof the plaintiff’s

occurred, remained in sameand the road thehad notdeliveredbe
the as it.did beforecondition as to plaintiffandlegal physical

11.October
deliveredone were formallyin partThe roads conveyed
ifthen to them it hadeffect as11, tookand the leaseOctober

Thethe road.this did not affectbefore,'not but plaintiff’s
different. Thethat was entirelytocontract with reference

delivered,it to bewaswhichconditions uponandagreement
effect, this,different inwereto takewhen it wasand the time

be deliveredthe roads could lawfullyfirstin the partthat while
notcould withoutin the second theyonce withoutat prejudice,

andthe Lowellto doing greatleasetheforfeiting plaintiff’s
thedifference inThisentire railroadto its system.injury

inin the different roadsLowellof theandright property
second,the madeparties partwas the whyreasonits system

of roads withinto the class comingthe lease asthatand agreed
betill couldnot effect they lawfullyshould takeits provisions
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atdelivered, the lease could take effect time thealthough any
in one.name as to the roads conveyed partmightparties

11, theof the that Lowellthe consentOctober plaintiff might
obtained,its lease had not been and its roads andassign prop-

could notwere still ih a condition that be deliveredtheyerty
forfeiture,the effect without aand have lease take and they

delivered,not and the Lowell’s lease did not takewere effect
them, and the was not forfeited.as to lease Theplaintiff’s taking

one, theof the ofeffect inby deliverypart property conveyed
two,it, affect thedid not because under eachpart agreement part

to take effect on the of thewas indelivery property conveyed
If the been andit. two had written executedparts separately

instruments, now,as two but otherwise same as nothe doubt
effect;exist as to when and how would takewould each and

the intention of the a wouldparties being singleplain, signing
sufficient,be and the effectlease would take as to the property

delivered,in one it was and aswhen to theconveyed part property
two,in when within a timereasonable thereafter thepart right

was to deliver it and a could beacquired made.delivery actually
was theThis construction which thecontemporaneous parties

11,delivered,to the instrument. October thegave They property
which could be delivered on that andlawfully day, expressly

the which came within the ofexcepted provisionsproperty part
two that could not Thethey deliver. lease as tolawfully part

execution, or,was either itstwo to take effect on theby agreement
of inthe when the described it couldparties, property and
should be If it took effectdelivered. ever as to thatlawfully

execution, delivered,it was on its as the was notpart, property
notand could have been before the date oflawfully the plain-”“Ittiff’s be claimed that the meanwhilemay arrange-writ.^

its tillment for there could be aprovided operation delivery,
the of masterwhich created relation and servant. The reply

is,to this that no of two took effectprovision till allpart they
did; it did not take effect All the werepiecemeal. provisions

on theto take effect of the notand before.delivery property,
“11,The in their ofsettlement Octoberparties, under the to

to hold” of one,have and construedarrangement it topart”“mean, substance, asin the meanwhile in twoarrangement part
reads, the theMaine’s all rentals,thetakingby earnings, paying

and all liabilities incurredoperating expenses, providing against
1.from In the view the Maine was the mas-April plaintiff’s

11,or the the toter from date of lease Octoberprincipal receiving
the forall and all theearnings, responsible operating 'expenses,

claims, liabilities,and and the Lowell was its servant operating
Maine,the roads of one thefor and topart receiving receive

not what the roads earned for but the rentalcompensation, pro-
lease,for invided the and the of those roads therunning by

for the MaineLowell was settled and in thisadjusted way
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20, 19,2, 18, theCase, 32. AfterBook Tuts.11.October pp.
view,11, ittbetill October plaintiff’sof tbe lease takingdate

Lowell, it the ofwhetherto tbe paid expenseswas immaterial
to thenot, it receive forto the sum was doingor asoperation

existed between thesame relationtheIn legalwork. principle,
it claimedthis which isand the Maine periodLowell during

October 11the Lowell afterthe Maine andexisted between
it becauseit is said isthe road: still unimportantas to plaintiff’s

to oneffect, it take effecttaken that washad notthe lease
same isbefore. The equally pertinent,and not replydelivery

to the relations betweenclaims made asanswer to theand an
had been11. Thereand the Lowell after OctoberMainethe

two, notit was to takeof in andthe roadsno partdelivery
relations,, both in lawsametill was made. Theeffect a delivery

Maine,the and thefact, exist between Lowellin continued toand
writ, from thethe existed date11 to the date of thatOctoberfrom

roads and11. as thetill October So far plaintiff’sof the lease
concerned, had made. The con-no beenwere changeproperty

execution,itsis, not effect onif the lease did takeclusion then
in one on itstoit effect as the conveyed parttook property

two,11; statedas theand to contingencyOctober partdelivery
occurred, withinin not the comingthe lease propertyhaving

lease, it,delivered, as to had notnot and theits wasprovisions
of writ.effect at the date thetaken plaintiff’s

reasons, total in thewell as for want ofFor these as equity
case, of theam to to theI unable assentplaintiff’s opinion

the court.ofmajority

JJ.,Blodgett,and concur in the dissentingAllen foregoing
opinion.


