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service, accord,the of his own theAfter four leftyears’ boy,
November, time,defendant, 1870,inof the at whichemployment

the of .the the defendant was indebtedto verdict jury,according
labor,to for the over and above wbat the hadsomebody boy’s boy

received, $102.91.in sumthe of
before this suit was allTwo andyears elapsed brought; during

that time neither the father nor the mother nor the grandfather
claim,has made nor does either of them makeever now anyany

informed,claim, nor,child’sto recover the so far as we arewages;
either of them in manner to hishas controlattempted any per-

conduct, or to interfere of thisson or his with the prosecution
suit.

to conceive butIt would be difficult of a clearer case of implied,
world,This deserted all theunquestionable, emancipation. boy, by

as besthas a to earn and he his own andenjoy, may, living;right
here,the defence set if the claims hisboy theyup wages,—that

mother; them,his toto his and if mother claims belongbelong they
them,father;his and if his father claims to hisbelong grand-they

father; them, theand if his claims tograndfather they belong
mother,father, theor the or but the boy,—anybodydefendant —

comes from has received theverywith a the whopoor grace party
services without an for them.plaintiff’s rendering equivalent

on the verdict.Judgment

Very v. Russell.

estate,inserted a of real that the mort-mortgageAn express stipulation in.
the on failure of of the conditionperformancesellgagee may premises

sale;of a of and a salethe is a validmortgagor, grant power fairlyby
made in of such will hepower upheld.pursuance

a the cannot he a at the sale.purchaserIn such case mortgagee
constructive,notice actual or will he con-bona withoutpurchaser,A fide

notice,title, the fromfirmed in his whichnotwithstanding equities arising
in fromtitle the hands of the whom he derived it.personaffected the

Trespass cl. the factsThe uponparties agreed followingqu.
the of the court:for opinion

1863,29, thethe owner of the locus inbeingOctober plaintiff,
Cole,thereof one in which her husbandtomade a mortgagequo,

$1,000. thea note for Immediatelyto secure succeedingjoined,
“ it iswas the Andcondition in the following: agreedmortgage

condition,of said the said John Colethat on failure of performance
sale,for ofsaidadvertise premises by publicationmortgagedmay

Keene, threeat in saidinnotice some printed county,newspaper
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sale, the same atbefore such and sellweeks may pub-successively
thereof,bidder; hisand deed into the pursu-lic auction highest

sale, shall to the an indefeasibleof siich convey purchaserance
all of thesame,to oftitle the discharged rights redemption by
under them. And theor mortga-any person claimingmortgagors

in mort-of said sale of saidshall the paymentproceedsgee apply
balance,debt, the if theand over toany, mortgagors,paygage

the of notice and sale.”after expensededucting
according to of thenot made the conditionbeingPayment

the to be advertised and sold inCole caused premisesmortgage,
'in thewith the above The sumaccordance stipulation mortgage.

sold less the then due onfor the was than amountwhich premises
Shaw, Cole,the and of bidthe One agent attorneymortgage.

was,auction, fact,inthe the but he for Coleoff at actingpremises
Afterwards, Cole, deed,in the business. by quitclaim conveyed

Shaw,to and for consid-the Shaw a valuablepremises thereupon,
eration, tothem the defendant. The defendant subse-conveyed

timber,the land cutwent and wood and for whichquently upon
acts isthis suit brought.

E. for the The wasL. Gushing, plaintiff. mortgaged property
sell,to and for thatthe the saleperson employed maybought by

avoided the or herreason be personalby plaintiff, representative,
9;Allen, James,v. 21 N. H.she dead. Exbeing Sparhawk parte

It does not that Cole was in8 Ves. everappear337. possession.
deed, there no of debt,His transfer thequitclaim being mortgage

Goodwin,interest or to the v.no Furbushrightconveyed purchaser.
;425, 450, 153;25 N. 455 Dearborn v. 18 N. H. Hob­Taylor,H.

41; Morse,Holes, N. H. Bell v. 6 N. H.son v. 20 205.

Eaullcner, for the defendant. 1. A of saleWheeler power
state,in this notlike that contained usual in thismortgage, though

statute, and isis not forbidden as andby any recognized legal
irrevocable, sale under it isand a made valid so far aseverywhere,

can ascertain. 1 Wash. R. P. 498.we
If it be held that the sale toshould Shaw was invalid reasonby

Cole,behalf of still theof his in defendant is to beacting regarded
in of a inas the and this action can-mortgagee possession,position

not be maintained.
redeem,3. taken no toThe or to vacatemortgagor having steps

cannot,sale, thethe after of when the of a bonalapse years rights
intervened, heard tohave be call in thepurchaser questionfide

in this way.proceedings

Foster, claims title toJ. The defendant the andpremises
theare of thewhich virtue ofsubject alleged trespass, byproperty,
thevalid execution of of sale contained ina thepower plaintiff’s

to Cole.mortgage
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of suchThe is if notvalidity powers very generally, universally,
and declared the text writers on both sides of therecognized by

Atlantic, who adduce abundant authorities in of theirsupport
The doctrine seems to rest noa lesspropositions. upon principle

andbroad fundamental than the of to make them-forright parties
such contracts 498,selves as choose. 1 Wash. R. P.legal they

cases cited.£ixicl
515,500, J.,Bell v. 22 N.In H.Twilight, ItPerley, says,—“

sell,admit of doubt whether such to inmay powers granted
statutes,underare valid our which fixdefine and themortgages,

of and and methods of fore-redemption, provideright easy prompt
But we unable toclosure.” are see what in theupon ground,

ofabsence- the court can a restrictionlegislative prohibition, put
land,the freedom of the citizen to contract for the sale of hisupon

terms and in modea in a more thanstipulatedupon mortgage, any
his to contract for its sale in other orlibertyupon any way, by

contained in other instrument.stipulations any
of such a has beenThe affirmedpowervalidity very generally

the other states of the Itin Union. is in otherrecognized every
state, noin one ofNew them is it declaredEngland although by

statute. andRhode Island Massachusetts makeexpress statutory
it,of the latter for thebyrecognition regulationsprescribing pro­

sale,at such and the former thatby at an auc­ceedings declaring
under a contained intion sale the thepower mortgage mortgagee

Maine, Vermont, Massachusetts,himself be the purchaser.may
Connecticut, state,like our own have eachand otherprovided

foreclosure,methods of thus in effect that thosestatutory declaring
are notmethods and asother intended a or abro­provided repeal

Ames,the common law in thisof See v.respect.gation Kinsley
29; Brown, 412;v. 2 Cush. v. Mitchell,2 Met. White 7Roarty

243; Bank, 492;v. 11 v.Attleborough SmithCapronGray Gray
518; Dawes,Provin, 397;v.4 Allen 12Montague Allen v.Wing
183; Rives, 91;Vt. v.37 Walthall 34 Ala. SimsonCooper,

590;Eckstein, 22 Cal. v. 686;Mitchell 11v. Rich.Bogan,
Co., 141;R. R.v. Chester 36 Pa. St. v.Bradley Valley Hyman

Devereaux, 624; Rensselaer,N.63 C. Bloom v. Van 15 Ill. 503.
the not to be'Doubtless inpower ought case,recognized any

it is anconveyed and in clearunless andby express grant explicit
and its execution should be watched andlanguage; jealously

excess,forvoid the unfairness ordeclared or forslightest anything
But the ofthat the tocompetition.prevents legal power parties

must, think, when,such a contract we bemake and inupheld;
out,it the above essential fulfilled,conditions arecarrying fairly

held to thesale must be divestthe of all his inmortgagee rights
the premises.

of the in'Was the execution this case and effectual?power legal
not, for the reason that the Shaw,thinkWe mortgagee, through

the Thethe at sale. cases arewas numerous where itpurchaser
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shall, ortoif a intrusted sell directlyheld that person propertyis
is,the sofacto,himself the salebecome ipsopurchaser,indirectly,

in it as cestui trustthat one interested maya fraud quefar any
aIt is said that if the containsit his election. mortgageatavoid

trustee for the mort­sale, the becomes aof mortgagee quasipower
or he a con­if he does becomesand he cannot purchase,gagor, ' ; ;Tr., Wash. R. P. 500Per. s. 199 1 Snell Eq.trustee.structive

it hasto be ofSuch seems the weight authority, though379.
can bein some cases that such sale impeached bybeen held only

Holmes, 143,v. 18 How. is suchactual fraud. Richardsshowing
533;case; Jones,v. 6 Edmondson v.see Lyon Humph.a —and

Rowe, 387;Welsh, 2 v.578; v. Cal. RobertsAla. Benham27
196; Co., 52 Ill. 130.Ill. v. MarineFleming, 53 Griffin

even when no fraud isWe it would be actualthink dangerous,
cases,shown, in such that the ‘saferhold the sale valid andto

or of fraudis to appearance suspicion bycourse discourage every
rule above that a ofthe as expressed, purchasestrictlyadopting

must, as to theestate the mortgageeby mortgagor,the mortgaged
and void.as fraudulentbe ipsoregarded facto

in heldthat case the sale should beclaimsThe defendant’
and his thensituationbetween mortgagee,invalid as mortgagor

a in and therefore that thisof possession,becomes that mortgagee
not him for acts done on thebpwillof againstaction trespass

This sus-in cannot bepositionwhile so possession.premises
todeed from Cole Shaw no interestThe passedtained. quitclaim

land, therein the was no ofor because transferin the mortgage
thethe debt secured mortgage.by

however, which theis defendant’suponThere another ground,
shows,the heSo far as case stands in thetitle must be upheld.

value,for with no notice oran innocentof purchaserposition
sale,in the and to himof the'fault nothing put uponknowledge

so, rule,it well establishedis a and thatlongThat beinginquiry.
to thein hisis to be titlehe according legalprotected interpretation

heof which holds. Harrisonof the instrument byconveyance
Abr., A, 331,Notice, 6,Forth, Or,A. D. as1 Cas. 1695.v. p.Eq.

it, “If a who has notice sells topersonJudge Story expresses
notice, is a Iona a val­who has no and foranother purchaserfide

title,consideration, the latter his ituable may protect although
from in thethe notice hands ofaffected with arisingwas equity

1502;2 Jur.,he it.” Sto.from whom derived s.the Eq.person
66; 17; 753,2 Vend.Sm. Am. and(8th ed.)Eq. Sug.Snell Eq.

773; 37, 273; 408;2 Ad. Hill. Vend. 4note Dan. Ch.g; Eq.
; 26; Notes,ditto179; N. & Bills 216 2 Pr.Com. 1 Par. Sto.Kent

191; Hiscock, 449; Whitmore,Me.v. 14 Hascall v. 19s. Smith
209, 211;102; Hilliard,v. N. Hood52 H. v. Fahne­Me. Piper

489; 209;stock, 8 Atwater v.Watts v. StevensSeymour, Bray.
532,Morse, N. H. 537.47

of this to of the defendant isdqctrineThe the reliefapplication
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not to work serious to thelikely any Thehardship plaintiff. pur-
derived from the auction ischase-money sale an extinguishment

oftanto the plaintiff’s indebtedness to Cole.pro If the property
value,sold for its fair and the sale was fraud,made without actual

the has not been If she hasplaintiff been in fact de-wronged.
Cole,frauded she has her him in anby action forremedy against

the the fraud.damages And even if she should failbyoccasioned
in that of thereason of Cole to inremedy by inability respond

it would seem that she should suffer thedamages, loss rather than
because,innocent,the defendant who is equally to Coleby granting

sell,the to she it in his toright put work thepower injury through
the execution of that power.

Case discharged.

Carpenter.a.Porter v.&

On the whetherquestion certain guaranties furnished theby signers of a
“bond for the of itsperformance condition are proper,” evidence of the

and of thepecuniary standing ability signers themselves bemay received.
trustees,When with thecharged duty of’determining whether the guaran-

ties furnished were proper before to theexecuting a lease of thesigners
trust took suchproperty, asguaranties men take inprudent the manage-
ment of their own affairs under circumstances the same amountrequiring
of it was held thatsecurity, the guaranties were within the mean-proper,

of theing instrument the trust.creating
The of thesigners bond to the trustees aconveyed tract of land on which

it was proposed to erect forbuildings manufacturing saidpurposes,
land,whenbuildings with the tocompleted, be made over to a corpora-

tion law;to be formed under the general and it was agreed between
them and the trustees that should be forthey paid said land in stock of
the Held,contemplated corporation. that a valid themagreement by
that such stock -should stand for thepledged performance of the bond
constituted a guaranty.

Assumpsit, theupon tofollowing which thesubscription-paper,
defendant’s name was subscribed for shares:eight

“ The to the sums ofagreeundersigned pay setmoney against
our to Porter,names H. W.respectively Royal Tilden, andGeorge

O. whoCooledge areHenry plaintiffs], hereby appointed[the
trustees for the of andpurpose holding, themanaging, expending

subscribed, and thehereby whichmoney beproperty may pur-
therewith,chased or in which the same be invested.may This

is made theupon conditions,subscription when thefollowing —that


