
650 PORTER v. CARPENTER. [Cheshire,

not to work serious to thelikely any Thehardship plaintiff. pur-
derived from the auction ischase-money sale an extinguishment

oftanto the plaintiff’s indebtedness to Cole.pro If the property
value,sold for its fair and the sale was fraud,made without actual

the has not been If she hasplaintiff been in fact de-wronged.
Cole,frauded she has her him in anby action forremedy against

the the fraud.damages And even if she should failbyoccasioned
in that of thereason of Cole to inremedy by inability respond

it would seem that she should suffer thedamages, loss rather than
because,innocent,the defendant who is equally to Coleby granting

sell,the to she it in his toright put work thepower injury through
the execution of that power.

Case discharged.

Carpenter.a.Porter v.&

On the whetherquestion certain guaranties furnished theby signers of a
“bond for the of itsperformance condition are proper,” evidence of the

and of thepecuniary standing ability signers themselves bemay received.
trustees,When with thecharged duty of’determining whether the guaran-

ties furnished were proper before to theexecuting a lease of thesigners
trust took suchproperty, asguaranties men take inprudent the manage-
ment of their own affairs under circumstances the same amountrequiring
of it was held thatsecurity, the guaranties were within the mean-proper,

of theing instrument the trust.creating
The of thesigners bond to the trustees aconveyed tract of land on which

it was proposed to erect forbuildings manufacturing saidpurposes,
land,whenbuildings with the tocompleted, be made over to a corpora-

tion law;to be formed under the general and it was agreed between
them and the trustees that should be forthey paid said land in stock of
the Held,contemplated corporation. that a valid themagreement by
that such stock -should stand for thepledged performance of the bond
constituted a guaranty.

Assumpsit, theupon tofollowing which thesubscription-paper,
defendant’s name was subscribed for shares:eight

“ The to the sums ofagreeundersigned pay setmoney against
our to Porter,names H. W.respectively Royal Tilden, andGeorge

O. whoCooledge areHenry plaintiffs], hereby appointed[the
trustees for the of andpurpose holding, themanaging, expending

subscribed, and thehereby whichmoney beproperty may pur-
therewith,chased or in which the same be invested.may This

is made theupon conditions,subscription when thefollowing —that
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subscribed, the trusteesis said arethousand dollarsofsum fifty
Railroad,of Cheshireof landerect a lot northerlyto upon lying

Fairbanks, Buss,to Daniel HoraceMadisonMessrs.belonging
in accordance with such asAdams, and plansJohn Humphrey,

subscribers,themand the orhereafter be byadopted givenmay
chose for that awhicha committee may purpose, buildingtheyby

for and mechanicalsuitable purposes,,or buildings manufacturing
same forfurnish the with mainto appliances steam-power,and

and therefor. Andwith beltingshafting, gearing appropriate
the wholesaid and are completed,machinerywhen buildings prop-

be to the Madison Fairbanks and his asso-to leased saidiserty
cent,ten at a of six onfor a of rent theterm perciates years,

investment, said & all taxesFairbanks Co. assessedpayingwhole
the fixturesthereon, and and insuredbuildingskeeping properly

theown saidat their lesseesexpense, giving privilegeand repaired
termat time the of saidsaid duringof property anypurchasing

the orlease, of amount with interest rentby expended,payment
however, thetime such that saidthe of purchase; provided,to

Fairbanks, Adams,Buss, before theand commence-Humphrey,
furnish for theof said shall guaranteesment buildings, proper

lease, shall toand fulfilment of such and subscribe thisacceptance
the the tract ofto said trustee aforementionedand conveypaper

Holt,of Messrs.which andBoyce,land purchased Greeley,they
them, to in theof the same to be held trust forthe cost pur-at

of this instrument. the sub-stated in the conditions Andposes
to themselves into ahereto form corpora-scribers voluntaryagree

the ofthe of this state forunder laws holdingtion general purpose
under the of this sub-the termsand acquiredmanaging property

said trustees shall to the cor-and thethereupon conveyscription,
trust;inall so held them and the saidthe bypropertyporation

to all inbecome bound fulfil contracts madeshallcorporation
the terms above stated said trustees.with byaccordance

dollars,to onesubscribed be hundred and“Each share hereby
times in such asat such and the trustees shallbeto paid portions

Keene, 30, 1871.”Januaryorder
subscribed,29, 1871, $50,000 Fairbanks, Buss,beenhavingMay

Adams, the anand plaintiffsHumphrey gave obligation signed by
White,Homer E. which was toone admitted be athemselves and

with the terms the above itof unlesssufficient compliance paper,
for want of securedwas insufficient being by guarantees;proper

to the the landthe same mentionedand on day conveyed plaintiffs
to in thebecame entitled stock con-said andin paper, thereupon

$10,000.ofto the amount The plaintiffscorporationtemplated
for the eréction of andcontracted forthe same buildings,on day

$97,000.of the forother property,improvements
fixtures,1872, the with andbuildings,In April, power being

then inwhich had been formedthe pur-corporation,completed,
a theof executed lease ofthesuance foregoing agreement, property
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Fairbanks, Buss, Adams,to and to the termsHumphrey, according
of the paper.

was,The at the trial Fairbanks, Buss,whetheronly question
Adams, and before the commencement of theHumphrey, buildings,
furnished for the andproper fulfilment ofguarantees acceptance
the lease.

to the defendant’s theSubject wereexception, plaintiffs per-
mitted to show the means Fairbanks, Buss, Adams,ofpecuniary

29, 1871; also,and that before theHumphrey, May acceptance by
aforesaid,them of the it was that the stock ofobligation agreed

Fairbanks, Buss, Adams,said and in theHumphrey, contemplated
should stand for thecorporation, of saidpledged performance

obligation.
the defendant’s' Porter,theAgainst wasobjection, plaintiff,

allowed to to the credit and oftestify Fair-pecuniary standing
banks, Adams, 29,Buss, 1871,and and toHumphrey, May give

worth,his as to what were thenopinion also tothey state-give
ments made to him asWhite to the amount of hispreviously by
property.

The defendant testified to the Fairbanks,and credit ofstanding
Adams,Buss, and His counsel of himHumphrey. howinquired

worth,much each of them was 29,1871.in his Theopinion, May
evidence,court the and theexcluded defendant excepted.

1873,It inthat inappeared of the break-January, consequence
of to a amounting machinery, extraordinary repairs werelarge

beto made the Therequired corporation. defendant offered toby
show the made,extent and kind of which were then asrepairs

to show the amount oftending annual andprobable therepairs,
amount for which should have been Thisguarantees required.

excluded,evidence was and the defendant excepted.
The court instructed the that if thejury condition ofpecuniary

Fairbanks, Buss, Adams, and was such as to make theirHumphrey
names sufficient for the and fulfilment of thesecurity acceptance
lease, it was not that collateral should benecessary any security

them,furnished but the wouldby have beenplaintiffs justified
in alone; that,their names intaking whetherdetermining proper

taken,were the takeguarantees into considerationmight thejury
Fairbanks, Buss,condition of Adams, andpecuniary Humphrey,

in connection with additional thatany guarantees were actually
taken; that the additional furnishedsecurity the nameby having
of White attached to the considered;also beobligation might
that the amount of which it was the of theresponsibility duty

to was the whichplaintiffs require bedamage might anticipated
afrom failure to abide the terms of the atby agreement any stage

of the lease;either before or after the of aproceedings, thattaking
Fairbanks, Buss,if the Adams,took fromplaintiffs and Humphrey

such as men take in theguarantees prudent of theirmanagement
own affairs under circumstances the same amount ofrequiring
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ofwith thea sufficient requirementsit was compliancesecurity,
; the defendantwhich excepted.the subscription paper —to

that theto instruct thethe court juryThe defendant requested
“ for thethe proper guaranteesin subscription-paper,phrase

lease,” Fairbanks,such means thatand fulfilment ofacceptance
Buss, Adams, ofothershould procure persons,and Humphrey

or other sub-to be of sufficientor ability,sufficient appearingability
names, ortheir own sufficient apparentlybesidesstantial security

ofthe full amount the liabili-sufficient, to meet and satisfyfully
result, torefusethe shouldprincipalsities that would provided

or shouldas thesuch lease subscription-paper required,accept
toof the ten fail its requirements.performyearsduring any part

instructions, and the defendantto theseThe court declined give
excepted.

court,to them the thebyIn to a submittedquestionresponse
that, the verbal for thefound includingjury specially agreement

Fairbanks,issued, Buss, Adams,itstock when should beofpledge
thedid furnish forand acceptanceHumphrey proper guarantees

of the build-and of the lease before the commencementfulfilment
ings.

Faulkner, for theWheeler plaintiffs.

Lane,F. F. for the defendant.

Fostbu, conditions,J. One of the in theexpressed paper,
was,the defendant to his thatwhich wasupon pay subscription,

Adams,Buss,Fairbanks, and before the commence-Humphrey,
ment of should furnish for theproperbuildings, guarantees

;fulfilment of the lease to be themand made to andacceptance
the tried was whether did so. It is thatquestion they very plain
the is ofword used here as theguarantees equivalent guaranties,

is, warranties,that securities theoutside them-promises, obligors
selves, and not as the correlative of which would makeguarantor,
the senseless.stipulation

Fairbanks, Buss, Adams,What and did in theHumphrey way
of or was to thefurnishing guarantees, (1)guaranties, procure sig-
nature of to their and toWhite enter into anobligation, (2)

for the of in thetheir stockagreement pledge contemplated corpo-
for itsration as the trusteesDoubtlesssecurity performance.

could enforce of this when theperformance agreement corporation
formed,to and thecame be stock issued to the of the obli-signers

;in for their so weland and think it must be heldgation payment”“ “ not,that were furnished or is(whetherguarantees proper,”
another thatand the defendant’s for instructionsrequestquestion),
on this as well as his to theevidencepoint, objection concerning

stock,of was overruled.pledge properly
On the trial of the the furnishedwhetherquestion guarantees
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“were the were to theplaintiffs showproper,” permitted pecuniary
of 29,situation Fairbanks and his associates In1871. thisMay

is,do not see error. would sufficient,we What beany thatproper,
for thecollateral of his contractsecurity performance obligation by

estate,of would,a man and fall farlarge might, short ofordinarily
for the of a similar andbeing proper security performance equal

a It was •& matter which the trus-obligation by bankrupt. upon
tees bound to exercise awere sound and honest Nojudgment.

sense,man of whether others,for himselfpractical or-foracting
shut his to the condition of theeyes inpecuniarycould principal

the amount and character of todetermining, beguaranties proper
for of hisrequired insuring performance undertaking.

Porter,The of the as to whattestimony he understoodplaintiff,
credit,to be the Fairbanks,and means of Buss, Adams,standing,

and at the time he their as wellHumphrey accepted asobligation,
his statement of what affairs,White told him his ownconcerning
was admitted to show whether the taken were such' asguaranties

men would take in the affairs;of their ownprudent management
substance,the court instructedand the in that this would be ajury,

fair measure for whether the taken weredetermining guaranties
exceptionsreasonable,This seems to be and we think theproper.

on ideabased the that more was must besomething required
overruled.

The the defendant as to howopinion Fairbanks, Buss,muchof
Adams, 29, 1871,and were worth wasHumphrey immaterial.May
His conduct was not in Porter,as in the case ofquestion, and the
evidence was excluded. Nor thewas amountproperly expended

1873,infor a matterextraordinary repairs which theJanuary,
could be to consider onfairly permitted the of whatjury question

bewould because the does notproper guaranties, paper fairly
that occasions towere be foreseen andimport extraordinary pro-

vided against.
instruction, that,be doubtful whether theIt if themay pecuniary

Buss, Adams,Fairbanks,ofcondition and was such asHumphrey
their namesto make sufficient it was not thatsecurity, necessary

them,collateral should be furnishedsecurity can beany sus-by
a fairtained. Perhaps, theby interpretation, calledguarantees

meanfor the in the ofpaper or secu-by something way promises
the names ofrities outside the But theprincipal obligors. special

of the under the other instructionsjury seems tofinding given
make this somewhat too narrow statement immaterial. The sub-

found,is,stance that the under instructions tojury which there is
that,no valid theobjection, condition ofconsidering pecuniary

Fairbanks, Buss, Adams, and their for theHumphrey, agreement
stock, andof the of White,theirpledge thesigning obligation by

This,were think, sufficient,we isguarantees andproper. that
mustthere be

on theJudgment verdict.


