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& Lawrence Railroad v. RailroadConcordManchester
a.­ &

road-bed,which, contract,a roll-under has used therailwayOne company
another, cannot a defence to aupand of set asequipmentsing-stock,

in latter for an and a of thebill the returnby accounting prop-equity
ultra vires.that the contract waserty,

theand made forA rival competing companiescontract between railway
not of thebut for thecompetition, raisingofpurpose preventing purpose

standard,a reasonable is not void asof aboveprices transportation
publicagainst policy.

railwayof between twoWhere an contract consolidationillegal competing
executed, all thelines has and the defendant has derived benefitsbeen

contract, no a bill inthe its is defence toillegality equityfromarising
of tofor an and a return the consideration theaccounting plaintiff whose

to the defendant under the contract.passedandproperty equipments
statute,contract,Where has exe-a because beenillegal only prohibited by

the other to retainby of the will not be allowed itsparties,onecuted
upat the time set its illegality.and samebenefits

limitations,for a is barred the statute of abypenaltya prosecutionWhere
matters with the transactionrefuse to discover connectedcannotparty

an to the pen-that such evidence will induce exposuregroundon the
alty.

Equity, the Concord Railroad Corporationin againstBill
theand officers of defendantothers, corporation.directorsand

theinstatedfacts are opinion.The

H. Burns whom was James F.and Charles (withS. LaddW.
thefor plaintiffs.Briggs),

that,it is claimed thefacts from whichThe first allegesI. plea
under which the Concord corporationandcontract arrangement

and of the Manchesterroadtheand operated propertypossessed
the andnot within corporate power authoritywere& Lawrence

make; whence conclusion is toto the soughtof either corporation
in sowas void itssaid contractthat utterly inception,be drawn

it the aid ofthe to fromeach of absolutelypartiesas to preclude
otherand from theanin accounting paymentcourt enforcingthe

toIt is creditablein itsreceived performance.for benefits past
“ Thesuch is not the law.thatcivilized jurisprudencemodern

orfornot whethervires should prevail, interposedof ultraplea
butit not advancewhen would justice,a corporation,against

Derkes,Co. v.A. Railroada Chicago &wrong.”would perpetrate
62;520; Barlow, 63 N. Y. CamdenArms Co. v.103 Ind. Whitney

530;Railroad, Firev. 48 N. J. Law DenverRailroadAtlantic&
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11; Co.,McClelland, Wright v. Line 101v. 9 Col.Ins. Co. Pipe
Weed, 378;204; v. Barb. UnionCo. 17NavigationPa. SteamSt.

621; North,Matthews, Bankv. 98 U. S. Silver Lake v.Nat. Bank
370; 94;Co.v. 16 Mass. Gold-­4 Ch. Chester Glass Dewey,Johns.

Scofield,Bank, 640; Oil Co. v.v. Nat. 96 S. StandardCo. U.Mining
372; 2New Cas. Mor. s.6 Abb. 689.Corp.,1­

second third the sameII. The and pleas go upon ground,
isthe with to whichthat contract anrespect accountingnamely,

1867,of theforbidden the law because two roadsasked was by
act,within of thatrival and roads thewere meaningcompeting

that was void to all intents.and therefore the contract absolutely
thebe observed there is no declaration inIt is to that express

ora contract carried on in contravention of itsstatute that made
void; further,and,shall be that the statute was notterms passed

seven after the contract entereduntil was into.nearly years
79,Runnels,v.Harris 12 How. as aThe plaintiffs rely upon

their this inviewsfully sustaining uponauthority pointstroixg
was an to recover the ofthe case. That action amount a promis­

of intonote for the a slave Mississippi,sory given price brought
to the defendant in violation of statuteand sold the aby plaintiff

$of both andwhich under a 100penaltyprohibited, upon buyer
seller, the and of a slave under the circumstancespurchasesale

case; was for theshown in the and ordered plaintiff.judgmexxt
Co., 292,141 it was thatIn Bowditch Ins. Mass. heldv. Life“ if does not declare void a contract in violation ofa statixte made

it, hold toif it is not to so it in orderand necessary accomplish
statute,the the is tothe of inference is that it intendedpurpose

ofbe and not the contract.” To samethedirectory prohibitory
effect, 177;in v.see Holden 134 Mass. Prince v.principle, Upton,

Church, 2 West. 621Rep. (Mo.).Baptist

Benton,Chase Streeter J. H. whom J.and Jr. was W.(with&
thefor defendants.Fellows),

The Manchester in this suit& Lawrence Railroad asks the
court to an between the Concord Railroad Cor­compel accounting

itself asand to the business of theand roads ofporation operation
itself and of the Railroad underConcord these con­Corporation

is,Thetracts. at bar whether the court willquestion compel
such an tois will enforce such contracts soaccounting, say,—that
far to decree anas and enforce as to businessaccounting payment
done under them.

I. The demurrer defendants’to the admits that the con­pleas
tracts under which are tothe defendants havealleged operated,

and the road of the andmanaged, controlled which theplaintiffs,
ask the court to enforce anplaintiffs andby compelling accounting

“them,as to under werebusiness donepayment wholly beyond
defendants, them,the of the and or either of topower plaintiffs
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“to and were made for the ofmake or ratify,” purpose destroying
and did andand betweenpreventing, destroy prevent, competition

defendants,andthe which the ofplaintiffs by prices transportation
their roads would have been reduced.” Such con­materiallyupon
weretracts and and neitherobviously against public policy illegal,

them,can have the other on the basis ofany remedy againstparty
of done under them. It inor reason is contraventionby anything

forof to exercise not tocorporations powers grantedpublic policy
; make,them and a contract their tobeyond corporate power by

railroad the of thewhich benefits ofcompanies deprive public
them,between is as an unauthorizedcompetition' illegal creating

258;v. Railroad,Bissell 22 N. Y. Peoria & R. I.monopoly.
Hartford,489;Co.,v.R. Co. Coal 68 Ill. v.ValleyR. StateMining

R., 538;c., Co.,R. 29 Conn. v.Stewart Transportationet­
372, TheMinn. 399. of the act of to17 1867 waspurpose pre­

thethe increase of of andvent rival roadscharges competing
bewhat under the influence of a free com­expectedmightbeyond

Railroad,v.Currier 48 N. H. 321. Under it the offi­petition.
of and defendantcers and were sev­the'plaintiffagents companies

to indictment and fine for to outsubject attemptingerally carry
of the contracts set in the bill.the Toprovisions up plaintiffs’

that either the contracts wereparty, notwithstanding prohib­say
such can invoke the aid of the court toited under penalties,

out ofcontroversies such andprohibitedadjust arising illegal
action, that theis to court will such action withsay punish illegal

hand, while with the it the result itone other of be­apportions
the This is not a case like Bowditch v.tween guilty parties. Life

292,Co.,141 Mass. thewhere arises between twoIns. question
not,of which has violated law the andone a and other hasparties,

ofthe the act would be defeated thepurposewhere by holding
butto be one where both actedcontract illegal, parties knowingly

law,of the and the of the toviolation where actin purpose pro­
from the destruction of such con­the competitiontect public by

beas the made thwarted unless thetracts parties whollywould
Post, 434;held v. v.are void. Miller 1 Allen Forstercontracts

887; Arnold,B. & Ad. Smith v. 106 Mass. 269.5Taylor,
of athe third state that unmis­II. The allegations plea .case

“within the of the act to railroadfalls prohibition preventtakably
5, that this1867. It is true statute doesJulypassedmonopolies,”

haec verbae that “all contracts made in contraventioninhot say
void;”shall be but it that idea “inits expressesof provisions

to be It oftoo misunderstood.” that neitherplain sayslanguage
to rival and lines of railroads likesaid referring competinglines—

defendants’ runand roads—shall be or operated bythe plaintiffs’
“ contract, orlease,under business otherrival orits competitor any
and sobut each railroad situatedevery corporationarrangement,

run, and its own officersbyshall be managed, operated separately
for its on its ownand be earningsand dependent supportagents,
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in connection with other roads,its and businessfrom local through
it shall afford thethe facilities and accommodations publicand

under fair andtravel and transportation openfor competition.”
the thuswhich are fromcontract parties expressly prohibitedA

contract;is it has no force ora void validity.performing
directors, officers,thealso inflicts uponThe statute penalties

itswho violate It isof heldcorporations provisions.and agents
this a and renders contractsthis state that prohibition,in implies

statute the statuteviolation of the doesmade in illegal, although
West, 285;bethem to so. v. 4 H.declare N.Robynot expressly

396; 256,Brainard,H. v. 41 H.Metcalf, 5 N. Bliss N.Udall v.
379,N.269; 28 H. 384.268, Godfrey,Smith v.

Runnels,Harris v. 12The counsel How.uponrelyplaintiffs’
79, in their favor. We understand the rule thereas a casestrong

from rule indiffers the established this statelaid down somewhat
Our court morethe above cited. togivesauthorities weightby

of such statutes in thethe features establishing legislativepenalty
them,render contracts with than do tireintent to void conflicting

courts of some otherStates and the jurisdictions.United courts
be, we think Harris v. ourthis RunnelsHowever may supports

“It is there said thatrather the wherethan plaintiffs’.position
commission,a to itsor annexesa statute an actprohibits penalty

unlawful, itthe but does not follow that theit is true act is made
meant theunlawfulness of the to avoid aact was by legislature

of silent,it. amade Where statute iscontract in contravention
which the canand contains benothing from contrary properly

it void. Butinferred, a of is the wholecontract in contravention
order to decide whether or itstatute must in not doesbe examined

the can be in-contain from which contrary properlyanything
that a contractferred.” withOur statute does not say conflicting

shown,asvalid,it is but this we haveit is not silent upon point;
effect, a contract void.it is And when thein suchsays,plainly

examined, can be discoveredwhole nothingstatute is anywhere
can be inferred thatits terms from it suchwhichamong properly

isa contract valid.
oath,III. “but not underdiscovery,The thatplaintiffs pray

if,iswaived,” demur. It obvious thatand the defendantsbeing
bill, notthe are entitled tothe case in the plaintiffsstatedupon

relief, Bidwell,v.Emery 140are not entitled to discovery.they
Brooks, This271; Mass. 241.Mass. v. objection goesWalker 125

have beenbill,the discussed.alreadyto merits of the whole which
meritorious, a caseif stated theBut the bill and entitlingwas

relief, had,—for cannot beto the here prayedplaintiffs discovery
oath,not under can-because a for a so called discovery,(1) prayer

thebecause of thecourt;be lawpolicynot thegranted (2)by
because,discovery; under thethe from (3)defendantsexempts

are not tostate,fundamental of this the defendantslaw required
make such discovery.



RAILROAD v. RAILROAD. [Hillsborough,104

not under cannot beoathcalled)1. Discovery granted.(so
in is to enable thesole of discovery plaintiffThe purpose equity

of his and to force him tothe conscience”to adversary,“probe
answer, oath,his under facts and circumstances with­disclose by

of the contention.his inin party’s Discoveryknowledge support
oath is not not undernot undercalled) discovery. Discovery(so

in To the term “discov­is not known practice.oath equity apply” not under oath is a misnomer. billto a statement A waiv­ery
cannot be maintained for Wardthe- defendant’s oath discovery.ing

Peck, McNamara,121; v. 123114 Mas. 117.Badgerv. Mass.
the defendants from2. The of the law discovery.exemptspolicy

in seek­will not lend its aid favor of aA court of partyequity
isto an action whicha against public policy.discovery supporting

573, cases cited.Pl. andSto. ed.)Eq. (4th
tolaw does not the defendants dis­3. The fundamental require

1867,5, “An act to rail­of entitledcover. The act preventJuly
in Laws and exist­reenacted General (1878),road monopolies,”

of itslaw of this state from theas a time originalpositiveing
enactment, director,$500 each offi­a of againstprovided penalty

violation,in orcer, should be concernedor who any attemptagent
violate, of the act. The on which thethe allegationsto provisions

the Railroadtheir claims for relief Concordbase againstplaintiffs
the of that which waseach of the defendants with doingcharge

.5, Thethe act ofby 1867­July allegationsprohibitedpositively
sustained, of defendants is liable to theeach the penaltybeing

is athe statute. The act theimposing penalty publicbyprovided
waive thehave no tostatute. The penaltyplaintiffs powerpenal

now the defendants to maketherein. The askprovided plaintiffs
fix theirwhich in event would tend to penalof facts anydiscovery
law,to. thatthe act referred The fundamental “nounderliability

to accuse or furnish evidenceshall be againstcompelledsubject
himself,” forthe of thewill not discovery prayedpermit granting

have been announcedThesein this principlesproceeding. legal
considered, andthe has beenwherein questionjurisdictionevery

Railroad,in v. 48this court Currierwere stated byparticularly
Railroad,333; N. H. 531.332, Morrill v. 55N. H.

Ladd, for theand Fl­etcherLadd plaintiffs.W. S.

be-bill in that be doneaction is a justiceThe equity praying
is,answer that all the conduct of theThethetween parties.

out of which the havesupposeddefendant corporation obligations
unlawful, on theirand unauthorizedwas part.arisen

not in delicto. Whatever asare complexion1. The pariparties
in theirnow succeedthe defendants placing uponto mayturpitude

conduct, maintained that the facts setit is confidentlyown past
been,the Railroad have fromshow that Concordin the bill-forth

law-breaker,offender,end, thethe principalto principalbeginning
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theof their relations with plaintiffthe taking advantageparty
andthe maintained byand acquiredpower therebycorporation,

their ownto their ownover that promote gain,them corporation,
not, thereforewhether lawful or andand enterprises,schemes

delicto, beare not in whatevertwo meaningthat the parties pari
the delictum.to wordgiven

27,here, ofthe contract Decemberto be remarked thatIt is
The1860, in of the word.not contract sensean immoral anywas

business, itfor on of which wasthe provided, legitimate,carrying
It in no toto the wasbeneficial public. way opposedand highly

hadThe same business beenor government.policy goodpublic
inand the samefor elevencarried on years, publicly, way,openly
27,December withoutidentical with ofunder contracts that objec-

source, the of theand with approval propertion from any express
that,is, whether orfunctionaries. The prohibitedpointpublic

contract,not, relates,the to which itthe norneither subject-matter
it,no in whatever thewas immoral. There was turpitude plain-

or of their own former conduct.tiffs now thinkmay say
on ofthere no moral the eitherthat is partAssuming turpitude

acts in fact unauthor­but that their werecorporation, technically
whether theor makes no difference arisesized itillegal, illegality

delicto,notfrom or another: are in and theone cause they pari
est not Smith v. 2rule does Bromley,apply.potior defendentis

368;696, Eaton,n.; v.v. 11 Mass.WorcesterDoug. Tracy Talmage,
162; Talman, 123;93,Y.14 N. Y. v. 14 N.Schermerhorn Jaques

Morris,1073; 790;2 v.Browningv. Wm. Bl.Golightly, Cowp.
378; Bank,v.v. 8 East Franklin 22Williams WhiteHedley,

186,181, 188; 285;v. Y.Ford 16 OsborneHarrington,Pick. N
Williams, 379; Grant,v. 18 v. 54 236:Ves. Vt. Sto.Harrington
Jur., s. 300.Eq.

The to the first in-demurrer admits that the contractsplea
on thevolved an unauthorized exercise of ofpower partcorporate

the this andtwo roads. The thepleaquestion arising upon
is as the thedemurrer to of this factbearing plaintiffs’ rightupon

the theto maintain bill. What and liabilities have partiesrights
to an a to suchexecuted ultra vires contract? Can a con-party
tract between two from to make resti-corporations liabilityescape
tution thefor benefits received under it thatinterposing pleaby

thethe contract was one which under their charters and general
laws the the no toof state had make?powercorporations

Mr. is termsMorawetz’s answer to these in whichquestions
cover not actions of the character of theonly equitable present,

also, observed,but as be thewill actions uponbrought specially
ultra contract itself. The as laid downvires general principle, by

689,him at the head of s. is as follows: "After a contract entered
into been of con­a has either theby corporation performed by

the fact that the of the contract involvedtracting parties, making
an of on the theunauthorized exercise ofpower partcorporate
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action,not constitute a towill defence an thecompany brought by
contract,the to recover forparty performedhaving compensation

a breach of the contract the otherby party.”
This' of law is bornestatement out authorities:fully the.by

Barlow, 62;Arms Co. v. 63 N. Y. Co. v.HallWhitney Mfg.
Allegheny331, 333;Co., Mich.American 48 Oil CreekR'y Supply
160,Co.,R­ . Co. v. Penn.R. 83 Pa. St.TransportationRiver

Railroad,; ;166 v.Atlantic Railroad 48 N. J. Law 530Camden &
Ballard, 413, 417;v. Ill. Ohio & Co.55 R'yBradley Mississippi

267;258,v. v.96 U. S. Pneumatic Gas Co. 113McCarthy, Berry,
322, ; Co.,Co. v.U. S. 327 Union Flat FlumingWater Murphy's

407;620; Co.,22 Cal. State Board v. Citizens St. Ind.47R'y
Weare, 343, 353;v.Petroleum Co. 27 Ohio St. SlaterNewburg

71;Lamb, 420; Paris,Co.v. 143 Mass. Hall v. N. H.Woollen 59
589; Wheeler,Bank, H. v. 22Norton v. Nat. 61 N. ParishDerry

494; Darst Johnson,Gale, ;v. Ill. 136 v. 95 Ill.N. 83 WardY.
187;215; Peoria & R. R. Co. 103 Ill.v.Springfield Thompson,

;McCutcheon, v. LockEagleBoat Co. 13 Pa. St. 13Steam v. Terry
141; Co.,Co., 47 De v. American Linen Thread 21Conn. Groff

124, ; ;v. B. Mon. 129N. Y. 127 Underwood 5Lyceum,Newport
Lanier, ;110, 165Trust Co. v. 5 Fla. ChicagoIns.Southern Life

Crowell, 453; Talcott, 19v. Ill. Pine Grove v.Soc. 65Building
Proctor,678;666, R. R. Co. v. 29Wall. Rutland Burlington&

93; Smith, 301, 308;Miss. Hitchcock v.58Vt. Prairie v.Lodge
341, 295,Galveston, 351; v. N.S. Co. 54Mfg.96 U. H.Canney,

Perf.,318-327; Wat. s. 226.Pierce R. R. 519 et Spec.seq.;
the issue raisedcitedThe above authorities are solely upon by

first that the fact that the con­the demurrer to the namely,plea,
no their charterswere such as the hadtracts powercorporations by

make disentitles the to aor the laws of the state to plaintiffs
claim, the rule laid theIf this be tested by down-byrecovery.

v.States in Co. McCarthy,court of the RailwayUnitedsupreme
258, vires, invoked fordoctrine of ultra when96 U. S. that “the

itnot be to wherea should allowedor prevailagainst corporation,
rule, itor work awould defeat the ends of legal wrong”-justice —-a

of all thesubmitted, which in few”words the resultis embodies
authorities, result willand the ratio decidendi of all the cases—the

be doubtful. The effect of the prohibitionnot alleged statutory
hereafter, come toconsidered when weof the contracts will be

third and demurrer.examine the issue raised the pleaby
thethe demurrer to it raiseThe second and questionsplea

the Railroad controlledwhether the contracts under which Concord
wereManchester & Lawrence Railroadand the illegaloperated

without reference toto andbecause anycontrary public policy,
is,form, thein aStated questionstatutory prohibition. general

roadslease of one of twowhether a contract for the competing
other, in of the netthe and for a division fixed proportionsby

them, involves a menace to the well-of the two betweenearnings
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as to callso serious in its character upontheof body politicbeing
it tocourt and declareto the opposedthe state interpose through

The that itof common law. defendantsthe the sayprinciples
adoes, the that combinationbase their groundand uponargument

them, thatbetween andof rivaltwo railroads destroys competition
is nature ofrailroads in the thingsuncontrolled amongcompetition

sqorto the That this isa necessarilybenefit public. ordinarily
is not the demur-we it so in this case admittedthat was bydeny;

inrer; of relative situation which thesea consideration theand
the wereother at the time leases madetwo stood to each willroads

between themeffects of unrestrained competitionshow that the
beneficial,the of either to them-have been reversewould quite

Let here call attention to the fact thatselves or to the uspublic.
inadmits that the werewhile the demurrer contracts question
between the twomade for the of competitionpurpose preventing

roads, of them would havewhich theby prices transportation upon
reduced, it not that these reasonbeen does admit were byprices

standard, orof above a reasonable that thethe contracts raised
in theirwerepublic way prejudiced by operation.any

thefrom the rates wereSo far as appears pleadings, reasonably
made.low the time the were Theat agreements precise question

is, therefore,to the as weraised the demurrer second havepleaby
above, instated it whether a betweencombinationgeneral compet-

is to torailroads and a contract madeing contrary public policy,
such a combination Is the to beeffect illegal. danger apprehended

the thefrom a combination of character of one in betweenquestion
so as to override thistwo railroadscompeting great paramount
theand state in thewithpublic policy, justify interfering liberty

of contract? The of the in rail-experience past yearstwenty-five
bothon sides of the Atlantic not answersway management only

inthis the but furnishes a decisivequestion negative,emphatically
in favor of the wisdom of Theargument railway amalgamation.

based,which the defendants’ is thatidea theupon argument pub-
lic benefitedis unrestrictednecessarily by railway competition,

some inwas held to extent both and on the con-formerly England
known,since,of but has as istinent well been dis-Europe, long

there both in and the thecarded At timetheory practice. present
of theentire with ofrailway system England, exception, perhaps,

roads,three is in thetwo or short hands of fewa large corpora-
this old,tions. The result of as thewith so farcomparedpolicy

one theseas of was stated somelarge companies,respects years
the a select committee onin ofreportago railway amalgamation

to Mr. Francis Adams inCharles his “Rail-quotedparliament, by
“Problems,”roads : Their and 207. The North-EasternOrigin p.

lines,is of thirty-seven several of whichcomposedRailway formerly
had,with each other. Before theircompeted amalgamation they

rates and fares and Thelow dividends.highgenerally speaking,
is now inthe most the Unitedcompletesystem monopoly Kingdom.
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Humber,toFrom the the with one local it hasTyne exception,
itself,the to it has theand lowest fares and thecountry highest

■dividendsof It has had little or noany large English railway.
with other While have beenlitigation companies. complaints

Yorkshire,fromheard Lancashire and where there are so called
lines, no haswitness to of the North-■competing appeared complain

Eastern, and the in the district it servesgeneral feeling appears
to its■favorable management.”

In France much the same has been as insystem adopted Eng-
land, while in the of hassimilar ideasGermany working already
led to the of most of the railroads the differ-purchase private by
ent thestates of empire.

These erroneous ideas of the benefits to be derived from unre-
stricted now andexplodedrailway competition, upgiven through-

Atlantic;out have at run ontimes riot this side of the butEurope,
here, also,it is believed that has at demonstratedexperience length

thinkers,their and the views of our bestthat as well as offallacy,
men,the vast of our now inrailroad are accordpracticalmajority

with those held elsewhere.
then, thethat from of scienceeconomicAssuming, stand-point

these contracts between andthe defendantplaintiff corporations
inwere accord with sound of that isthereprinciples public policy;

no natural law the of which between rail-by working competition
that,roads benefit to the but on theinvariably produces public,

reverse,its effects have been the■contrary, justordinarily ques-—the
answered,tion remains to be Have courts taken a different view of

matter, do,the as have a to an erroneouserecting, they perhaps right
economyof into a rule of law? Four cases arepoliticaltheory

in to■cited the defendants their brief show that haveby donethey
evident, think,so. An examination of these will itcases make we

that furnish no whatever for the tothey authority proposition
which are cited.they

We wish to call the ofattention the court to one case ofEnglish
almost identical in its facts with thepreciselyhigh authority,

Railroad, 2Hare v. & H.Johns. 80.present.
Morawetz, in 1131,Mr. his work on s. aftercorporations, stating

the doctrine contracts inthat restraint of trade aresupposed illegal,
and some of the limitations to which it is drawssuggesting subject,

trade,a distinction between contracts in restraint of and traffic ar­
“between railroads. Even if there wererangements competing

claimed, trade,such a rule as has been intoapplicable competition
the and the ruleof would not be toprinciple policy applicable
traffic to ruinouspreventarrangements designed merely competi­’1and warstion railroad The mainamong companies. objection
which has been combinationsurged against restraining competition

trade,in that such combinations tend tonamely, monop­produce
extortion,olies and cause has no to combinationsapplication among

railroad for railroad are lawcompanies, companies prohibited by
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conclusionrates. The uponthan reasonablefrom morecharging
be, the contracts here-­must therefore thatof the casethis branch
to correct ideas ofnot conformable railwaywereattacked only

of as testedsound policy byand publicprinciplesmanagement
of have beenthe whichbut also to views policypublicexperience,

courts, to form a of our generaland have come partadopted by
of law.system

upon is framed bethe third criticallyIf the statute which plea
think,hard, in suchexamined, we to find it anyit bewill very

& Law-to the Manchesteror with respectprohibitionprovision
is,claimed, toto effect preclude-rence as have theRailroad —that

thefair and settlement withfrom a justthat corporation having
in bothto matters and whichConcord road as the things corpora-

interested, ofunder and outgrowingtions are arisingpecuniarily
the of the for-latterthe corporationcontrol and management by

done,mer, theAs to what had beenafter its alreadypassage.
course,statute, or effect whatever. It couldof had no application

in or alter thenot did not modify, complex-and way change,any
control, andion the theof management byprevious possession,

ofConcord, under and force which thator contract by pos-of any
It thewas or be held. did forbid consol-session held claimed to

But so far as was atof roads. thereidation anythingcompeting
consolidation, had been done before. Itall that longresembling

each of theconstitutional)did it was confer(if upon parties power
“ into back I no further the of this-draw and performancesay, go

citizen, not,whether orcontract.” did authorizeIt aggrievedany
is,do,theto do what the all while tothe state had power —that

directors,the offi-to the court and have an order restrainingapply
cers, from oror of the RailroadConcord enforcing exercising-agents
the the Manchester &in fact overexercisingwereauthority they
Lawrence It did fulminate a pen-at the time the act was passed.

officers,directors, of Concord Rail-the and agents thealty against
road, do thenif should to what werecontinue doing.they they

It not to the Manchester & Law-What more? did sayNothing.
must,rence, force ifYou with necessary, yourregain property

It no at them.and road aimedrun penaltyyour yourselves.
thenot the intention ofThat it could have been legislature, by

forthe Concord Railroad theira upon continuing pos-fixing penalty
ina that was all lawfulsession and control under contract respects

made, the to-when lawful when statute was passed, therebyand
themof Lawrence bymake outlaw the Manchester &an putting

remedies, other reason than that thethe of for nobeyond pale legal
mandate, be athe would seem toConcord refused to proposi-obey

or If it had beento illustration.tion so asplain argumentdefy
would have said so inintent do suchthe to theything,legislative

be Theso it could not misunderstood.thatplain penaltylanguage
is onlyRailroad the conse-to the officers of the Concorddirected

chose to-the theof a violation of statute which legislaturequence
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Towner,Loan Co. 258;v.Philadelphia 13 Conn.prescribe.
Westlake, 546;Pangborn v. 36 Iowa Short,Pratt v. 79 N. Y. 445.

these considerations and authorities weUpon submitconfidently
that no act or omission on the of the Manchester &part Lawrence

which,hereRailroad fairappears upon any of theinterpretation
.statute, them the ofputs beyond remedies.pale legal

however, incorrect,that this view isAssuming, and that the stat-
had the effect of so farprohibition theutory contractsrendering

void as to the of the ofdeprive plaintiffs right recovering expressly
breach,their we claimfor that from their on theperformance part

of the and the under themplaintiffs, acquisition the defendantsby
and forof which haveearnings rendered noproperty corre-they

value, an has resultedobligation tosponding make com-equitable
therefor, which under wellpensation recognized of lawprinciples

enforced in awill be of the character of theproceeding present.
In this connection three decisive features of the contracts are to

1.be noticed: have been executed on theThey of thepart plain-
tiffs. 2. were not immoral. This isThey not and cannot be

wereclaimed. 3. not toThey Thiscontrary public policy.
think,results, we from the considerations we have inpresented

issuethe raised the demurrer to the secondexamining by plea.
the caseThis comes withinbeing premised, the rule statedclearly

“Morawetz, s. is,Mr. 721: The rule that if anby general agree-
voidis andment unenforceable reason of somelegally by statutory

common-law eitherprohibition,or to the who hasparty agreement
from the otherreceived and has failed toanything party perform

on histhe must account to thepart latter for whatagreement has
Under theseso received.been circumstances the court will grant

of the invalidrelief unless it involvesirrespective agreement, some
or arethere other reasons ofimmorality,positive public policy why

courts should refuse tothe relief in the case.”grant Heany
adds, These doctrines have been in suitsapplied repeatedly—“

ofout contracts entered intoarising by corporations, although
or law;statute the and,commonbyby theprohibited although

heldwere and cases,contracts unenforceable inillegal athese
was allowed to the extent of the considerationrecovery received.”

a few of the numerousWe cite cases Mr. Morawetz’ssustaining
Short,the law: 437, 445;of Pratt v.statement N. Y.79 Pratt

Eaton, 449;N. Y.v. 79 Farmers' Loan & Railroad,Trust Co. v.
; Leavitt, 14;Curtis1 247 v. 15 N. Y. Martin,M’Crary Brooks v.

70; 801;v. 22 Wall. Ph. Ch.Taylor,Sharp Planters' Bank
Bank, 483, 488;16 Wall.Union Cookv. Sherman,v. 20 Fed. Rep.

167, 170; v.U. Tel. Co. 558;W. 1Railway, M’Crary Wells v.
196;Wis.McGeoch, Gilliam v. Brown, 641, 664;71 43 Miss.

Alexander, 578, ;51 Tex.v. 588Lewis v. 24 Ark.Whitney Peay,
Towner, 249,Loan v.22; 258;Co. 13 Conn.Philadelphia Berk­

Evans, ;4 223 Trevino, 88;v. DeLeon v.shire 49Leigh Tex.
54 Tex. 454;v. Am. Union Co.Maltby, Tel. v. Railway,Pfeuffer
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; v.Atlantic & Tel. Co. 1188 Railway, M’Crary1 M’Crary
130; Elliott,541; v. 3 Tenant v.Railway,Tel. Co. M’CraryW. U.

P. 3.1 B. &

Branch, for the plaintiffs.E.O.

inisraised the second substance thatdefence theby pleaThe
theed to were entered into for ofreferí purpose prevent-contracts

did andand destroy, competition.and Asdestroying, preventing
law, demurrer,we submit that this is onof badpleaa proposition

not theit that or intent ofdoes theallege purposebecause (1)
to fairwas and between thecompetitionprevent destroycontracts

didnot that in fact; it does andallege they preventroads (2)
; notit does that theallegefair competition (3) bydestroy making

theout of said contracts rates of and faresfreightsand carrying
or itmade unreasonably unnecessarily high; does not(4)were

and out ofthat the said contracts violatedmaking carryingallege
owed to the state.which the partiesa duty

that and all contractsThe between railroadproposition, any
are law,which void at common orprevent competitioncompanies

of becannot sustainedgrounds public policy, uponupon principle
in goodresult to theor ItCompetition mayauthority. public.

thealso result in to as well as topublic stock-great injurymay
has no in railroad se,state interestholders. The competition per

it establishes andso far as reasonable rates.but just Rivalonly
railroads are under noor orcompeting obligation, express implied,

roads, wit,todo than to furnish theto more non-competing public
facilities at reasonable rates. Iftransportation these areadequate

law,offurnished, maxim the common nono ofprinciple public
which theviolated contractsanyis by companies havepolicy, may

toto the no benefit whichmade. No thepublic, isduty public
entitled, in betweenis degree impaired by agreements railroadany

which such as would reducecompetitionpreventcompanies charges
rates. On the such contractsreasonable arebelow contrary, legiti-

the offor themeasures ofprotectionmate stock-property rights
holders, of thetheand permanent good public.

raises thedirectlyThe first whether anquestion account-plea
inbe transactions undercompletedcan compelled contractsing

ofof the chartered thethat are vires powersultra companies. The
all,be atif it can considered and the third also,second pleaplea,

for,toa defence the reliefas and com-prayedinterpose, statutory
setof the contracts forth inmon-law the bill. Inprohibitions

effect, however, raise more than the defence ofthey nothing ultra
vires, not authorizedsince act charter orcorporate by statuteany

vires, the reason it isis ultra for that forbidden the commonby
law, a distinctstatutory beingany prohibition onlyspecial legisla-

theof a rule oftive commonreaffirmance law. Mor.preexisting
648, 649,ss. 658.ed.),Corp. (2d
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transactions of railroadsis concerned in the and rail­stateThe
far as involve relations andpublicroad theycompanies only-so

duties; affect thebut so far as those transactions private rights
has noof the stockholders the state more concernand property

,etc R.Chicago,has in other R. Co.it private property.than any
347;Gen., Railroad Com. v.9 West. Jur. Portlandv. Att'y &

277;Co., v.Me. Olcott 16 Wall.R. R. 63C. Supervisors,O.
Railroad, The and678; 23 Wall. 108. remediesv. rightsSecombe

the as railroad restand corporationsof the state public against
have in their use.interest which Thepublictheythe’specialupon

of the stockholders rest the interestremedies uponandrights
invested in them.in the Thehave private propertywhich they

themselves are suchremedies of theand corporations onlyrights
the of the duties owe to'to theyas are indispensable preservation

state, stockholders. Railroadthe and the corporationsthe public,
No orfor their owncreated advantage. rightsare not privileges

them,them, are for theirno immunities grantedare conferred upon
benefit, ofbut rather for the benefit those whomprimaryoriginal,

Therefore, a railroadtheserve. corporationallegation bythey
is vires has substantial oror a transaction ultraa contract legalthat

in so far as it the violation ofimplies rights-­significanceequitable
common-lawTheit prohibitionof which may properly complain.

lease, use,for the orbetween railroadof contracts companies, opera­
roads, or benefit ofobtains for the actual thepotentialtheirtion'of

233;v. Pa. St. UnionNat. BankGoundie 7state only. Company,
­Bank,Co. v. 96Matthews, 628; Gold U. S.Miningv. 98 U. S.

state,the them to make such con­statutes of640. The enabling
time, the wereremovedfor a limited prior disability theytracts

this, toto or that extent theircommon dounder at law enlarged
; but the ofof action thoseprovisionsauthorized powers corporate

asuch and for ofcontracts binding periodstatutes making legal
of 1867 certainand the statutefive subsequent prohibitingyears,

lines, with attached forroads from penaltiesoperating competing
violation, limit ordid not in the lessenits slightest degree any

have exercisedwhich before the lawfully,companies mightpowers
Nor did to suchwhich before they givethey possessed.rightany

or thanof illegality theycontracts any greater degree invalidity
have declared them void: that-­law.had at common mightThey

have the merely.would remedychanged
285,counsel N. H.cited the defendants’ (4The authorities by

379,396, 256, 268, 269, notN. 28 N. H. do sus­N. H. 41 H. 384)5
in conflict with the viewsnor do anytain their they wayposition,

True, contracts made in violation of a stat­penalhere expressed.
that if it is to-­it is also trueute are necessaryimpliedly illegal;

statute,in order to effect to thesuch contracts voiddeclare give
But an contract is not awill declare them void.the courts illegal

contract; it is neces­sound reason can bevoid and no whygiven
violate the statute of 1867 arethat contracts whichto holdsary
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another,in tovoid order one road fromprevent competing running
to make liable to indictment and fine those who it,and attempt

toor in order the evil which the statute meantinjunctionstop by
cannot,“Ato contract statuteprevent. prohibited byexpressly

rule, However,as a be enforced. the intention of the legislature
a asis and contract will not be treated void oncontrolling, account

in statute unless this beof a a in order toprovision necessary give
effect to the law to its Mor.according meaning.” Corp. ed.)(2d

657, 658; 22;v.ss. 24 Ark. v.Peay, Bank,VanattaWhitney 9
27; 651,St. Mor. ss. 666.Ohio ed.)Corp. (2d

is,Our that the contracts were not made voidposition (1) by
statute, oreither thatexpressly by necessaryany implication; (2)

state,were in that were unauthorized theillegalthey only they by
out oftheir their of thebreach stockholders'illegality arising

;been waived that theagreementpartnership having (3) parties
contracts,carried outthemselves the the fact thathaving they

were not authorized the state is of which theby statesomething
further,We that whethercomplain. the con­only may say (4)

void,tracts were or the court in itsillegal merely, dis­wholly may
;cretion the relief demanded and that such reliefgrant (5) will

unlessbe considerations of are sogranted public policy peremptory
as toand constrain the tocourt refuse.overmastering National

333;Porter,Bank v.Pemberton 125 Mass. Bri. Ult. V. (2d Eng.
814;769, Hawkes,Easterned.), Counties Co.v. 5 L.Railway H. C.

333, 371.
decisions,We are aware that in some of the earlier inreported

involved,which the of ultra vires was there wasquestion conflict
of but we submit thethat hasopinion; confidently now-­principle
become settled the latersubstantially7 and moreby leading care­

decisions,considered that whenever a hasfully corporation explic­
vires,or ratified a transaction ultra ititly will notimpliedly be

it,to set its want of to inpermitted up so far asauthority engage
itunless be which or thecompleted, public lawsomething policy

Ratification,ascondemns void. evidenced theabsolutely by accept­
the contract,ance all stockholders of the benefits ofby the or

it,iswhich their in orconclusively implied by whichacquiescence
votes,theiris established them and theby estops fromcorporation

that the consummated of thealleging operations thereunderparties
were their authorizedbeyond corporate powers.

ratification,But as to a an actapplied corporation, imports done
an ofwithout is,thatauthority, delegatedoverstepping powers,

Therefore,of andthe relation when theprincipal defend-agent.
or uponbe held liableant would accountable under the agreement

the common-law of the fact that it is aprinciples agency, corpora-
isas such invested withand but limited authorizedtion. powers,

to the andmust legal which arise outequitable ofyield obligations
of andthis relation It would be aprincipal agent. “legal wrong”

to the to avoid toprincipal thirdpermit obligations whichparties
uxyi. 9YOU.
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him of his ratification of an unau-by reasonthe law imposes upon
it thathis Whenever athorized act of appeal’s corporation,agent.

limitations, would, ofitsbut for corporate upon principles agency,
transaction,for results of a the law You shall notthe says,be liable

towant of enter into the trans-to powerbe permitted allege your
action, that shallthe of notyoufor liability;purpose avoiding

volun-a source ofinfirmity strength; havingmake your legal
the haswhich law thrown aroundabandoned the protectiontarily

to to it as abewill not permitted flyafterwards refuge,youyou,
of those considerationsin the benefitclaimnor to your emergency

are established forof those rules of law whichandof policypublic
(2dof the state. Mor. ed s.and benefit Corp. )the protection

that should make itis about anThere anothing corporation581.
the courts. Its contractual disabilitiesof byspecial regardobject

It is not liable to be over-in no sense certainlyare extraordinary.
to subsist itso that there betweenuponreached or imposed ought

if theof and And ultrathe relation wardlaw guardian.and the
ratified;if if theare ultra viresof an bindingcontracts agentvires

ratified;are if ifare and bindingof infants only,contracts voidable
cannot be avoidedcontracts of natural persons exceptthe voidable

reasons the ultrain statuare analogousthe placed quo,parties —for
ratified,so farare conclusive asof acontracts corporationvires

avoided, it is the condition ofbe equal,may only uponif theyand
to alldone parties.justice beingexact

has beenconfessedly public policya against“After partnership
out, ofone thethe contributed partnersand bymoneycarried

forms, results of theinto other contemplated oper­has passed —the
in hands the are cannotwhose profitspartneration completed,—a

on of thefor and divide them theaccount ground illegaltorefuse
Martin, 70;2Brooks v. Wall.of the contract.”originalcharacter

154;Neustadtl,v. Madison Ave. Church13 Wis. BaptistBrandeis
Ballard, 413;Church, 82;etc., N. Y. v. 55 Ill.Bradley73v.Baptist,

n.; Zabriskie Railroad,381, v. 23 How.(11th ed.)2 Kent Com.
35; Francisco,Railroad, 29 v. San 16381; Argentiv. Barb.Cary

124;Railroad, v.255; 13 Hale Fire Ins.McCluer v. GrayCal.
Co., H. 295.32 N.

“ an from de­seeks accountinga corporation,Where plaintiff,
transaction, defendant cannotexecutedof an partnershipfendant

vires,was ultra undertransactionthat a plain­partnershipset up
16 Abb.Oil Co. v. New Cas.Standard Scofield,charter.”tiff’s

562,1 theCo. v.Tel. Railway,In Union M’CraryWestern372.
said, I should feelanother whichuponThere is groundcourt —“

bill,has, the amendedthat theto hold plaintiff byconstrained
in contro­lines andin the telegraph propertyan interestshown

Even if we assumeof shoulda court equity protect.whichversy
void, underthe accumulated or constructedis propertythe contract

be of tomust, the equity,between disposed accordingas parties,it
therefuse to deal with that onnotcourt will propertytheand
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it was underthat an contract. Such is theacquired illegalground
doctrine established the court of the United States.” Inby supreme

570, said,—Union Co.Tel. v. 1 the courtWestern Railway, M’Crary
“ defendants,the after ofIf in the contract inyears acquiescence

benefits,after its and after a had beenquestion, receiving property
claim,under itbuilt to which others made becameup suddenly

contract,that it a it wasconvinced was void their to toduty apply
relief, contract,the courts for a cancellation of the and apraying

and fair settlementfull of all accounts out itsof executiongrowing
in the Until seek some such and until fairapast. they remedy,

had,settlement full can be will beupon accounting they enjoined
from to the toor seize theattempting eject plaintiff, property.”

doctrine inThe these cases was afterwards and affirmedapplied
in v. 3Railway,Co. 130. “The commonwealthTelegraph M’Crary

aalone can to want of in a to holdobject capacity corporation
land which it was not authorized its charter toby purchase.”

Co.,v. 233;Goundie Water Pa7 St. v.Northampton Ayers
Banking Co., Sherman,3 L. R. P. C. 559. In v.Cook 20 Fed.

170, said,it was Martin,to Brooks v.Rep. referring supra,—
rule,to this the in such“According cases mustquestion always

be, Can the maintain his action without theplaintiff enforcing
or, in words,contract? other Has he a cause of actionillegal inde­

of the contract? If it that thependently defend­illegal appears
ants in a case have received or fromgiven themoney property

latter,and which tocomplainants, the samethe bebelongs may
recovered without into the .nature of theany contractinquiry
under which such or was The distinc­money property acquired.
tion is contract,between an and title toillegalenforcing asserting

and v. Elliott,which has arisen from it.” Tenantmoney property
3; Thomson,296;1 B. Russell,& P. Farmer v. 1 id. v.Thomson

470; 232;7 Gibbes,Ves. v.McBlair 17 How. Mor. (2dCorp.
721; Co., 425;s. Manville Beldened.) 17 Fed.Miningv. Rep.

;Newcastle R. Co. v. 23Northern Fed. 214 SaltRep.Simpson,
Hollister, 263;Lake Railroad,v. 118 S.City U. Thomas v. 101

71; 294;Wood,U. S. Louisiana v. 102 U. S. v. DouglasChapman
348,107 U. S. 355. “InCounty, to offences in whichrespect

is involved ormoral all areany delinquency turpitude, parties
deemed and the courts will not into theirequally guilty, inquire
relative theBut where offence is malum andguilt. prohibitum,
is immoral,in no it notis the ofrespect the lawagainst policy
to into the relative of theinquire toanddelinquency parties,

them,administer between both arejustice partiesalthough wrongd­
Knowlton,32;oers.” Railroad, 23Lowell v. Pick. Co. v.Spring

49; Shaw, 145, 150;03 U. S. v. 101 Mass. 2 Chit.Sampson1­
Con. 976;(11 71, 81;Am. v. 5 Pa.ed.) Ingraham, St.Lestapies

30 Pa. St. 305.County'sNorthampton Appeal,
counsel,is brief,It said the indefendants’ their that toby

“ invoke the of the toaid court controversies out ofadjust arising



RAILROAD v. RAILROAD. [Hillsborough,116

action, is to that the court willand sayillegalsuch prohibited
with the otherwith one hand while itactionsuch illegalpunish

the Granted: butof it betweenthe result guilty parties.”apportions
lawthe of the fulls onshortened because handofarm equitytheis ” of“the officers or the defendantsagentsBecauseoffending?the

fine for on the trans-beenhave punished by carryingoncemight
bill, no one ofthe furnishes reason thein whydisclosedactions

in their thebe allowed to retain prop-should possessiondefendants
the inthe which aOn only waycontrary,of the plaintiffs.erty

for the statutemade to suffer (unlessbe violatingmaycorporation
isits charter is com-byof adopted)revokingpolicydoubtfulthe

obtained, since,it aswhat has willrestore unlawfullyit topelling
are not to anythemselvesobserved, subject penaltycorporationsbe

is “relief is notstatute. It said thattheunder Again:whatever
delicto,both are in pariwhere trulypartiesin equitygranted

bewouldwhere policy thereby promoted.”publicin casesunless
would be promoted by compellingcontend public policyweBut

to It would the rule that aaccount. establishhereinthe plaintiffs
violate the and all Astatute liability.cannot escapecorporation

the be abso-be a declaration that statute maywouldrulecontrary
witha railroad nocorporation,transgressed bydefiantlyandlutely

unless some itsby possibilityfollowing,consequencesadverse
to If the state thefine. during long periodare subjectedagents

on was notwere prejudicedgoing enoughtransactionsthesewhen
them, if notand wasto stopinterfere public policyor concerned

continuance,their we arebe byto enjoiningtime promotedat the
which is another namehow onlyto discern public policy,unable

now inwould be per-promoted any degree bygood,the publicfor
bear off the entire assets of theto illegaldefendantsthemitting

results,are and theirtransactionsthe completed,afterpartnership
the state or the arebad, as concern public,so far theyorgood

recall.orchangebeyond
nothat the can in betono prove public wayargumentrequiresIt

suit; moreof this that have no at stakeresult theythebyaffected
citizens.in the controversies of privatehave legalthan theyin it

differ-refusal of the court to thethat thesaid adjustit beNor can
efficiencyorwould add ofthe vigoranythingpartiesbetweenences

would,It instead,future. offer inducements toin thestatuteto the
it, and for successful violationsbreak protectionwouldwhothose

the other.each to overreach Thestimulate partyit, wouldandof
vires, towhen in actions enforceexcept interposedof ultradefence

contracts, is at best sinis-of illegal, executoryperformancespecific
will neverevasive, dishonorable. It circum-andter, essentially

ofthe and beneficent equity.of salutary principlestbe limitsscribe
court;the of the It will behas isitmerit propertyWhatever

court whenever in their discretion substantialtheuse of bymade
advanced, but never to a or moralsustainbe legalwilljustice

721, 1.s. n.ed.),Corp. (2dMor.wrong.
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the within thethe facts case far-submit that presentWe bring
cases, and mustin the that the defendantsrules laid down foregoing

the benefits received. Nor can it beto the foraccount plaintiffs
between these would besaid that to ancompel accounting parties

the to make valid contracts which the lawan courtattempt by
invalid, whichand to transactions are lawcondemns as legalize by

the toOn the to defendants to restorecontrary, compelillegal.
the their of the which theshare defendantspropertyplaintiffs large

is inhave in their the statu thesimply placing parties quo,possession
contracts themselves as data which the courtserving byonly may

what the ofbe in interests theguided determining equitable
Railroad, 258,in v.are. As was said Davis 131 Mass.parties

275, “A indeed be bound to refund atocorporation may person,
from whom it has or areceived for unau­money property purpose

charter, received;valuethorized its the of what it hasby actually
for in such thea case to maintain action the isagainst corporation

affirm, disaffirm,not to but theto contract.” White v.illegal
Bank, ; Soc.,22Franklin Pick. 181 Morville v. Am. Tract 123

129, 137;Mass. Pac.Atlantic & Tel. Co.v. 1Railway, M’Crary
to548. If the are entitled an from theplaintiffs accounting

defendants, claim,we itas follows that are entitled to adis­they
This,of the in the understand,matters bill. we iscovery specified

brief,conceded the defendants’ incounsel their orunless someby
ofall the other them areobjections urged by good

To the third we that the defendantobjection reply, corporation
asked tois make and that the ofstatutediscovery, 1867 imposes

“directors,no whatever a butpenalty itsupon corporation, upon
officers, True,or a must makeagents.” corporation discovery

;its or servants but it -does not ofthrough agents appear by any
“directors,the that of the or officers,futurepleadings presentany” road,or of answer,the Concord who be calledagents tomay upon

those who wereare concerned in or to vio-violating, attempting
late, Furthermore, Laws, 266,the aet. 10,Gen. c. s. provides

statute,that “all foundedprosecutions whichupon areany penal
or in forwholly the use of the shall bepart prosecutor, brought

within one and all other suits and thereonyear;, prosecutions
twowithin after the offence,commission of the unlessyears other-

wise The ended,transactions of thisspecially provided.” case as
bill, 1,theappears by We therefore1887. contend thatJuly

directors,when it shall that the officers,appear or of theagents
defendants, who be asked,called to make themay discovery might
have statute, be,been in fact of the and atguilty violating may
the time when liable to the itinterrogated, thenpenalty imposes,

can the be madeonly available them.objection by

Benton, Jr.,J. H. for the defendants.orally,

Stated the case here is this: Twoconcisely, railroad corpora­
tions other,whose lines of road with eachcompete each corpora­
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and itsits charter to maintain roadoperatetion boundbeing by
other, a contract to them to­of the make operateindependently

ofroad,one for the andas destroyingpurpose preventinggether
are, but for ofwhich and thethe by prices operationcompetition

be,under contracts would continue tosuchthe roads together
reduced, and create a inmaterially monopoly transporta­thereby

It that neither of thethe two roads. istion beyond disputeupon
other,such can maintain suit theto a contract againstanyparties

of contract or forthe theeither for specific damagesperformance
theSo much results from mere fact thatfor its non-performance.

is,Theis vires eachthe contract ultra corporation. questiononly
whether, the the contract or inif perform wholly part,corporations

the to the businessa suit other adjusteither can maintain against
cannot, and,it. defendants submit thatunder The they upondone

in thisof case discussed rely uponthe branch their argument,
That these contracts as istwo 1. being,propositions:primary

“ thethe the ofadmitted wholly beyond power plain­by pleadings,
them, e.,defendants, to make or toor either oftiffs and ratify,” —i.

the com­which both of the werecontracts parties prohibited by
make, could not have been made lawfulto so thatmon law they

ofthe shareholders bothassent of all corporations, theytheby —
title which either can havedo constitute a partynot upon any

made,the as isthe 2. That contractsother.against beingremedy
for the of andthe purpose pre­admitted destroyingby pleadings,

reduced,towhich rates the werecompetition by publicventing
reduced,have to onthe' would continued beand but for contracts

theroads established the state fortwo rival and by pur­competing
with the andof operated, competitionpose being independently

suchto the consequent independentreduction of rates public upon
asto and cre­were publicthey contrary policy illegaloperation,

the of the actsmanifesta and contravening purposeating monopoly
and defendantof the corporations,the creating plaintifflegislature

thecan have aid fromand therefore neither judicialparty any
in to done under them.of statethe respectdepartment anything

theseis the character of sothe first WhatAs to proposition:
of ? are notunder the charters thecontracts Theycalled parties

inthe abuse of a acontracts made in general power particular
instance, known to the otherthe abuse not contracting party,being

cor-as, instance, note abyin the case of a promissory givenfor
for forto a note thewhich had no give purposeauthorityporation

to for someauthorized notesthat was givewhich given, although
of cor-cases thein all whereand in questiongeneral,purposes;

which thenot the law underuponmerelyporate power depends
must bewith itacts, of which all dealingand personscorporation

of certainbut the existenceto uponhavepresumed knowledge,
offacts, the thewithinextrinsic peculiarly knowledgeresting

from deny-in cases is estoppedthe corporationwhichcorporation,
contract,which, it has virtuallyto make thethating by assuming
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Works,Nat. Bank v. Globe 101 Mass.affirmed, inas Monument
Railroad, 381,How. Nat. Bank v.57, v. 23 CochechoZabriskie

Railroad,116, R. R. v. 59 N. H.Haskell, PeterboroughH.51 N.
385.

which were ofnot made a cor­are contracts by agentsThey
itto act for in such aheld out it as having authorityporation by

themanner, were induced conductwhom the byand plaintiffs
contracts,such into had to make asof the believe powercorporation

30,v. 34 N. Y.R. Faneuil HallSchuyler,N. Y. New Haven R.&
Bank, 534, Bank,v.16 Merchants’ Bank State 10v.Bank Gray

under whichcontracts aWall. 604. are not corporationThey
lent to the other to thetransferred orhas money partyproperty

the the stillcontracts, who retain or andseeks to propertymoney
that had nothe the corporationavoid upon powerpayment, ground

etc.,contracts,the in Co. v. 54to make as Mfg.Ossipee, Canney,
312, 94,v.295, Co. 16 Mass.N. H. Chester Glass Dewey, Whitney

Weed,62,Y. Co.Barlow,v. 63 N. Steam v.NavigationArms Co.
378, Matthews, 621,Bank v. 98 S.Barb. Union Nat. U. Silver17

North, 370, v.v. 4 Johns. Ch. Co.Gold-MiningLake Bank
640, 99.Bank, S. Bank v. 103 U. S. In suchWhitney,96 U. Nat.

defendant, with thecases the and retain­contracting corporationby
contract,has under the be tohe receivedwhat maying estopped

of the and their tothe existence plaintiffscorporate powerdeny
164;v. 6 N. H.make the contract. Worces­Cong. Society Perry,

285;ter 11 Cush. DutchessHarding,Med. Institution v. Cotton
Davis,v. 14 Johns. 238.Manufactory

But aa and contractcorporation, by making performing
“ its make or isto to not tobeyondwholly power ratify, estopped

its to or the Themalte contract.” doctrinedeny capacity ratify
did,does to such itof not If resultcases. theestoppel apply

nowould be that how limited the and thematter design powers
charter,in itof the its would becorporation might appear prac­

Penn., etc.,a without limit as to itscorporationtically powers.
248, AndCo. v. 8 G. & J. 319. the isDandridge, distinction

obvious between cases a has receivedwhere defendant property
the contractfrom a which was ultra vires theplaintiffs upon plain­

bar,and a attiffs case like the one where the contract wasonly,
vires the Aultra defendants. defendant be to setmay estopped up

lack but itsthe of own of tolack make theplaintiff’s powerpower,
cannot becontract supplied by estoppel. cannotLegal capacity

could,orbe If it all theenlarged, limitationsgiven, by estoppel.
the lawwhich the acts of or of orplaces infantsupon corporations,

women,married could be with theirpractically dispensed by simply
the acts which have not the to do. Lowell v.doing they capacity

161, 168;Daniels, 2 v. Buzzell,Nat. BankFarmington 60Gray
189; Sanborn,N. H. Penacook Bank 60 N.Savings 558;v. H.

Railroad, 244;v. 241,Mass.Merriam 117 Loan Association v.
655,20 Wall.Topeka, 667.
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not where the were inare contractsThey plaintiffs any way igno­
them, indefendants’ lack of to make or wererant of the anypower

the of the de­deceived or misled in the matter conductway by
fendants, or contracts under which the have withplaintiffs parted

con­which can trace. areThey simplyany specific property they
the had no totracts which that powerplaintiffs, knowing they

make, e.,make, no know­and that the defendants had topower —i.
both the law fromthat and defendants werethey prohibited bying

and made in violation of law. Theymaking, knowingly wilfully—
for which contract­are contracts thewholly beyond any purpose

charters, contract,had their to nullparties by power whollying
ratifiedvoid in their and which could not have beenand inception,

the consent 'and action of member of each of the corpo­by every
therations to them. are contractsparties They prohibited by

much as thecharters of the asparties prohibited by expressthough
thereof. The enumeration of the to thelanguage powers granted

others.the exclusion and of allimplies prohibitioncorporation
Railroad, 71;Thomas v. 101 U. S. IronAshbury R’y Carriage­ &

689;Riche,Co. v. L. R. H. L. v.7 Attorney-Creneral Railway,
473, 481; 397, 414;v. 4 E. & B.L. R. 5 Cas. NorwichApp. Railway,

Co., 358, 383;v. Utica Ins. 15 Johns. Firemen Ins. Co.People
678; 161,2 Crocker v. N. Y. 167.v. Cow. 71Ely, Whitney,

“ Contracts of and of a likerailway companies, corporations public
nature, which can be seen to a substantial contraventionsupport

acts,of the are courts toof the held thepolicy incorporating by
void, inbe and are often of as mala andspoken prohibita illegal

sense as the of a to dothe same contract natural person anything
to the of the acts of isprovisions illegal.”contrary parliament

125, 379,v. L. 2Pol. Con. Ex. RicheR.Railway,citing Taylor
y 262, 266,Co., L. 9v. R. Ex. Ash­C.)Carriage (S.Ashbury R’­ Riche,Co. v. L. R. H. L. termR’y 7 689. TheCarriagebury

can, be to acts which areultra vires properly applied only wholly
of the to make and to It hasthe power corporation ratify.beyond

sense,used, however, inbeen a as acts whichsecondary meaning
the of the of theare shareholdersbeyond power majoritysimply

do, toto so that when an act is said be ultra vires a corporation,
it is an act which be theit be meant that done with con­cannotmay

shareholders, itthe or that is an act which a ofsent of all majority
Earlshareholders bind dissentient shareholdersthe by.cannot of

inv. L. R. 1 618: It is sometimes used alsoEq.Shrewsbury Railway,
sense, the of directors or offi­a third as thepowersmeaning beyond

twofold,It this three­the is sometimescers of andcorporation.
fold, has caused much of confusion anduse of the term which the

contradiction in the decided cases. all theSubstantiallyapparent
have been called ultrain which socases corporations charged upon

class,contracts, ofhave been cases the second or third thatvires
shareholders,the unanimous action—oris to cases where bysay,

silence, is in such cases to action —have assentedwhich equivalent
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term,sense of thethe In the ultrato and confirmed act. primary
theand andare corporationvires acts policy illegal,against public
The distinctiondone under them.becannot byestopped anything

is well stated inbetween the and secondary meaningprimary
13,Railroad, Miners’ Ditch Co. v. Zellar­v. 43 Ga.Hazlehurst

543, Railroad, 1, C.,579, 22 Conn. 23bach, Cal. Hood v. (S.37
Co., 558, v. M. & W.v. 4 Ala. MontgomeryConn. Smith Ins.609),

Davis,76, 403,Miss.Co., v. 50Road 31 LittlewortPlank Ala.
230,499, 2 Mich.Lacey,v. Orr v.Mallery, Doug.54 Miss.Natchez

Dhein,474, Co.Owen, 30 Germantown Ins. 43v. Mich. v.Willson
Martin, 59,13 Minn. McPherson420,Wis. Co. v.Rochester Ins.

Foster,v. 43 48.Iowa
is,in casethe title this thatdefect inThe byprimary plaintiffs’

thefirst admit that con-its to the plea theydemurrer defendants’
totheir title recover thetheir bill sets as againsttracts which up

“ 'thethe of defendants todefendants were beyond powerwholly
And,e., at asare not contracts all.make or to i. everyratify,”

hisis bound at towith awho contracts corporation perilperson
its the title totake of the limits ofnotice legal capacity, plaintiffs’

is, which nocontracts are con-their ownrecover upon showing,
tracts, no contracts when assumedand which knew werethey they

this, demurrer alsoto under the admits thatact them. More than
“ their to make orthese contracts were ownwholly powerbeyond” titleto the record state their to beso that upon they onlyratify;

and the defendants whichcertain contracts between them they
contraéis, not be made contractsknew were no and could by any

action of both thereunder.parties
of theThese as much thecontracts were beyond parties,power

them, the oras much forbidden to as business of manufacturing
stocks,lands oror insurance or or inbanking brewing, speculating

or in or of as mer-flour or other article trafficanydealing grain,
them,If be basis of anchandise. an can had theaccounting upon

be to do orcould had the basis of contractsaccounting upon any
business, doall of these kinds of or to which any privateanything

be toshort,could In a held ando. if canperson corporation
“ noa contract of which it has poweraccounting upon partnership

the andto make or to because it on under contractgoesratify,”
transact,the has totransacts business which it no orpower right

it to held toand be a contractequally upon guaranteemay ought
business, ofthe results of that if done others. The thetestby

itof a a contract is not whether hasuponliability corporation
it, not,under but it: if it hadacted whether it had to makepower

itnot,and the other it had to liable itknew that hold uponparty
it,because it on and acts under is to remove allgoes practically

action,limit ofto and to take the doctrine ultrapossible corporate
vires out of law.the

noThat be such a title as thecan had plaintiffsrecovery upon
here set was settled an well decisionand consideredup by express
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of this court in v. Mt.Downing Co.,RoadWashington 40 N. H.
230, in 1860. And such is the well settled law in the English
courts, court,the United States and insupreme allsubstantially
courts of in Railroad,the United States.authority Pearce v.
21 How. 441 in In(decided 1879 the1858). court ofsupreme
the States, Railroad,United in Thomas v. 71,101 U. S. review­

the time,authorities to that anding up the conten­answering
tion of counsel that the defence of ultra vires could not be made
to an action a aagainst contract iiicorporation upon which all its
shareholders had and whichacquiesced, had been performed,

Railroad,affirmed the doctrine of Pearce v. and held that the
decision of the House of Lords in Carriage Co. v.Ashbury R’y
Riche the “decidedrepresents of both inpreponderance authority
this and in and is basedcountry soundEngland, upon principle.”

Is it not obvious that in this case the Manchester & Lawrence
Railroad, the contract set forthby bill,in the aban­substantially

thedoned functions,of theirperformance and turned overpublic
the of their road withoutoperation of the toauthority legislature
the Concord Railroad so thethat contractsCorporation, very upon
which count were contracts inthey and which violated theirby they

state,contract with the and are and void asillegal against public
for that reason ?policy alone The state to thedelegated plaintiffs

the to exercise the ofpower eminent domain becauseright they
were a for the ofpublic agent a railroadpurpose establishing public

to be charter,tohighway operated the terms of their thataccording
is, as road,an line ofindependent with thatnecessarily competitive

Railroad;of the Concord and the contracts which they destroyedby
and such andprevented united their roadcompetition practically
with that of the Concord Railroad them inCorporation, making

road,effect one were a direct violation of the trust whichupon they
received the to theirtake of ofpower under the exerciseright way
the of eminentpower domain. itCan be to thatnecessary argue

contract,-such a conceded be a violation of ofto. the terms the
trust which the state theupon control of thisgave public highway
to the isplaintiffs, and and one whichagainst public policy illegal,
the courts cases,will not enforce ? these theFollowing supreme
court of Massachusetts, Railroad,in 258,Davis v. 131 Mass. in
1881, held anthat action could not be a rail­maintained against
road an ultracorporation vires contract of of theupon guaranty

festival,of a musicalexpenses the contract was madealthough
with a reasonable belief that the of the festival would beholding
of benefit to the itsgreat pecuniary corporation by increasing

business, and the in­proper festival had been held and expense
curred in reliance the In this case Mr. Justiceupon guaranty.

reviewed authorities,all theCray and Americanleading English
Matthews, 621,Union Nat. v.Bank theincluding 98 U. S. cited by

case,in this and aplaintiffs similar decision of the StatesUnited
incourt Nat. Bank v.supreme 103 U. S. 99.Whitney,
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thethe decisions citedreviewed at byhere length[Counsel
case,ofthis branch the andin their briefcounsel uponplaintiffs’

abut divided court)that with one (by theyexceptionclaimed
in thiscontentiontheto plaintiffs’failed support case.]

contracts,which theTheseAs to the second plaintiffs-­proposition:
enforce,the court to are notseek the aid ofand onlycount upon

make,to whichno and were-­which the had powercontracts parties
contracts, madeof ever contractsno and beingin effect incapable

the all the shareholders ofeither of oraction of byany partiesby
them, are contracts which it isto butof theeither parties they

the ofmade for competitionwere purpose preventingconceded
a and are thus notcreating only prohibitedmonopoly,and thereby

the of thelaw and chartersthe common contracting corpora­by
to thevires,in of extra and inten­contrarythe sensetions being

but are also to andof the contrary publiction legislature, policy
These are notin themselves. contracts illegal, simplyillegal
vires, were intended toare ultra but becausebecause they they

create,create, are therefore asdid a and illegaland monopoly,
are to asto publicpublic policy. They contrary policycontrary

the interests thea and to ofinjuriouscreating monopoly, directly
enforced underCan such contracts be an accountingbypublic.

to? A contract between two or morethem private persons destroy
and in iscreate acompetition monopoly transportation contrary

toand as a contract com­to precisely destroypublic policy illegal,
a inand create business the sale-­affectingmonopoly anypetition

of Nocommodities or articlesof actionnecessity.staple prime
be to such or to-­can maintained enforce a contract specifically,

isfor its there no middlerecover anddamages non-performance;
between contract which can be a suit fora enforced byground

it is of a character(if requiring specificspecific performance per­
or suit for for itsa and aformance) damages non-performance,by

be acontract which cannot thus enforced. Either such contract
enforced,be thus or it is and it beis and can bad cannotgood

enforced, a suit for or-foreither by specific performance damages,,
a suit for as to business under it.or an done Thereby accounting

be no in an transaction. There can be no-­can illegalpartnership
is nowhere there These contracts werepartnership.accounting

void, has toand and neither ask theillegal party any rightplainly
court to interfere the other the of them.uponagainst footing
Indeed, andare so tothey contrary public policyclearly illegal,

to tothat it would the of the court decline enforce thembe duty
them,the of ora for fordamages non-performanceby judgment

toan what has been done underadjustby ordering accounting
them, if that not the defendants.wasobjection urged by Oscanyan

Co., 261; 250;Mass.Swift,v. Arms 103 U. S. Cardoze v. 113
Richardson,289;285,Dunham v. 120 v. 3EvansPresby, Mass.

Meriv. 469.
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This action is not an the to disaffirm theattempt by plaintiffs
contracts, and retrace their and somerecoverillegal steps specific

which has into the hands of the defendants underthing passed the
contract, Knowlton,in 49,as Co. v. 103 S. andU. similarSpring

Thecases. of the contract has beenpurposeillegal accomplished:
has been reduction of ratescompetition has beendestroyed, pre­

vented, and an absolute the interests of themonopoly against
inand contravention of the thepublic, ofplain purpose legislat­

ure, has been maintained for more than under thethirty years
contracts which the iscourt now asked to enforce.very The

recover,thestate contracts as theirplaintiffs illegal title to and
can make out their case the medium and thethey only through by

thereunder,aid of the contracts and transactions to all ofillegal
which were themselves a with the defendants. Thethey party plain­

Bloss,tiffs and defendants are therefore in delicto. v.pari Simpson
7 Taunt. 246. The is the basis of theuponrecovery sought illegal

done,which the contracts been and thething contemplated having
effect of a would be to enable the to therealizerecovery plaintiffs
fruits of the act thethe ofbyillegal enforcing performance illegal
contract. the use of means whichBy every wealthy corporations,

lines of railroad and revenuescontrolling important largeenjoying
use,from franchises,the of valuable can thepossession public par­

have,toties these contracts under their violated theirprovisions,
charters, law,violated the common and torefused performwilfully
their duties for morepublic than a and from April,generation;
1872, 1887,to undertheirJuly, they accomplished illegal purposes
these incontracts defiance of of Itthe decree this court. is to an
adjudication controversies out this course of con­ofupon arising
duct that the court is invited the The andby plaintiffs. plaintiffs
the defendants differ in the division of the fruits theirof illegal
combination conduct,and and the ask to theplaintiffs you bring
functions of officeto the Thedecision of theiryour high disputes.
soundest of the rules thatprinciples public policy, plainest regulate
the ofadministration to declinejustice, require you

In reference to orall acts contracts which are unlawful because
are hostile to the are asthey public policy, regarded beingparties

delicto,in inand all such cases the rule law is estofpari potior
•conditio Parties who orpay money propertytransferdefendentis.
under contracts to are notaspubliccontrary policy beingregarded

law,within the of the and as not entitled toprotection being
redress the aid of the of whocourts like otherby justice, parties
are left to 'suffer the of lossconsequences any pecuniary brought

them their ill asconduct without redressupon by any against
each other. It settled,is well that in to con-reference all acts or
tracts which are onunlawful account of their or theirimmorality

it, orto tobecause are hostiletendency promote they public
delicto,the thereto are as inpolicy, parties regarded being pari

and neither can recover the other the basis of theagainst upon
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which from onehascontract, or for or passedmoney propertyany
to the of the contract.andunder provisionsto the other according

of the cases-­citedthen commented uponand many[Counsel
sides and the follow­counsel bothcited uponby uponpreviously

199; v. 3Hill, N. Babcock Pick.v. 38 H. Thompson,Weeksing:
151,Charles, 173;446; v. 4 & R. Ohio Ins.S.Seidenbender Life

, 11;1,11 AllenCo­Co. v. Merchants’ Ins. v.Humph.and Trust
Dame,133, 140; 472, 483;v. 18 CaseH. Pick.14 N. FullerDeming,

Tilton,Gerrish, 128;49; 21v. N. H. Blas­15 Pick. Trumballv.
297;; Freeman, Mass.Fowle, Mass. Tirrell v. 139120 447del v.

326,Philbrick, 340; Galatian,N. 4v. NewburghFavor 7 H. v.
312;340; Townsend,v. 21 N. H. v.Cow. SmithSayles Sayles,

500; Hemmer, 494;1 Allen Guernsey109 Farnsworth v. v.Mass.
309,501; Wentworth, 314;Cook, v. 133 Mass.120 Mass. Woodruff

100;265;Weaver, Fink, Mo.136 Atlee v.Holcomb v. Mass. 75
174; 384;v. 8 Met.v. 84 Ill.Hughes, Stickney,Byrd Phippen

Smith, 592; ;v. Russell,Mass. 20 N. H.v. 115 Bellows 427Gibbs
Bardwell, 492;v. N. H. v. 98Huntington Osgood,46 Walker

Wood, 133;348;Mass. v. 113 Mass. Railroad Co. v. Lock­Rice
357; Thacker, 51;wood, v. 19 Pick.Alger17 v.Wall. Taylor

370; Meserve,v.Blanchard, 13 Allen Ex. Co. 60 N.Eastern H.
198; 152;Belmont, Railroad,v. 6 Allen Marshall v. 16Frost

314, 54;336; Frost,v. 4 Hunter,How. Hunt Cush. v.White
;128, 45;R., 15, Railroad,23 Red. v.N. H. 135 R. s. Low 45p.

376;370, 145;Shaw,N. H. v. 101 Mass. v.Sampson Bishop
474;Palmer, 469, Eastman,Mts. R.146 Mass. White R. v. 34

267,124; 272;N. H. Nickerson v. 142 Mass. v.English, Crawford
190;Wick, Union Tel. v.18 Ohio St. Co. AmericanWestern

Co., 160; Railroad,Union Tel. 65 Ga. Union Tel. Co. v.Western
246; Co., 2286 v. Line W. 600,Ill. Va. Trans. Co. Va.West Pipe

; Association, 143; 1139;v. 3 Chit.627 1 Duv. Cr. L. MorrisSayre
Co., 173;v. Pa.RunC­ oal Co. Coal 68 St. HookerBarclay

349; Fisher,Vandewater, 9;v. 4 Denio v. 14 Wend. ThePeople
11;Mod. The v.v. 8 LeKing Journeymen Taylors, King Beren­

300;67; Norris,3 Rex v. 2ger, M. & S. The v.Keny. King
143, 167; L.1 East Bish. Cr. ss.Waddington, (6th ed.) 527,

528; Hall, ; Fowler,v. 58 v. ;Neustadt Ill. 172 3 East 222Edgar
on, 147; Ward,v. 43 N. v.Atcheson Mall­ Y. Gulick 10 N. J. Law

87; Mills, 545;40 N. Y. v. Fife, 172;Mills v. Hannah 27 Mich.
Norris, ;2 v. Co.,Tool v. 45Wall. Horn Star 23Company Foundry

Locke,522; 674;W. Collins v. 4 L. R. Cas.Va. v.App. Raymond
447;Leavitt, 412;46 Mich. v. 15 Wend.Savage,Perkins Dixon
310;Olmstead,v. 9 Vt. v. 16Waddington, 439,Griswold Johns.

; Blair, 452;3 v. 560;486 v. R. Fales 2T. Gall.Taylor Mayberry,
Knickerbacker, 327;Hunt v. 5 v.Johns. 5Hodgson Taunt.Temple,

181; Daniels, 192; Abel,14 Morck v. 3 B. &Vesey P.Ex-parte
35; Co., Q.v. The DockVictoria L. R. 3 B.Harrington Graving D.
549; Railroad, 650;N. O. v.Denver & R. R. 15 Fed. Rep.
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Railroad,R. 411;New Haven R. Co. v. 8 Robt.Hartford &
Brooks, ;v. 23 Am. L. Allen,v.648 StantonReg. (N. S.)Hoffman

434; Co., 558;v.Denio Arnot Coal N. Y. Guthrie,5 68 Salt Co.v.
666; 346;St. v.35 Ohio 79 Ill.McConoughy, ShrewsburyCraft

115;v. 4 M. &Co. DeG. G. v.R’y Railway, Charlton Railway,
1097;5 Jur. Midland Co. v. 2S.) L. R.(N. R’y Railway, Eq.

524; Toler, 258;v. 11 Wheat. v.Armstrong Snell 120Dwight,
Smith, ;9; v. Williams,Mass. Read 60 Texas 379 Everet v. 2

3, a.; ;Wald’s Beadon,Poth. Ob. n. Cont. 235Pol. v. L. R.Sykes
170; McLean, 213;D. Jackson v. 3611 Ch. Fed. v.GouldRep.

Kendall, 549; 110;Neb. Greenabaum,15 Kitchen v. 61 Mo.
Fletcher, 1; 439;v. Grat. v.Watson 7 Hanauer 15 Wall.Woodruff,
v. 449; 231;99 Jordan,Ill. v. 122 Mass.RileyNorthrup Phillips,
Nutt, 184;Bartle v. 4 Peters v.Watson 23 N. J.Murray, Eq.

257; Wilson, 315;v. N.36 J. Law v.Gregory Todd 30Rafferty,
Winants, 469;:N. J. 254 v. N.71 C. v.Eq. King Woodworth Benn­

ett, Y.43 N. 273.]

Burns,case was also Charles H. for theargued orally by[The
Chase,and M.William for the defendants. S.W. Laddplaintiffs,

Fletcher Ladd filed a brief forand the theplaintiffs, discussing
cited theauthorities defendants oral all ofby upon argument,

arewhich necessarily omitted.]

Blodgett, J. This is a bill in for aproceeding equity discovery
of thean defendants’and with theaccounting dealings plaintiffs’

1, 1856, 1,from December 1887,torailroad underproperties July
leases;contracts and for the books,ofvarious certaindelivery

records, and to to the for the returnpapers alleged belong plaintiffs;
of stock andto them of the value ofrolling equipments appraised

$147,592, which went into the defendants’ at the timepossession
road, retain;the and whichtook still and forplaintiffs’they they

and of thethe determination adjustment of therespective rights
lands, tracks,in and to certain anddepots, situate in Man­parties

chester.
of the to aIn bar theplaintiffs’ defendants fileright recovery

and as to thethree matters in the bill notspecial pleas, covered
demur.the The demur tothey theplaintiffspleas,by pleas.

aversfirst that the contractsThe between theplea parties,
the defendants went into andunder which retained the possession

of the road for moreand thanplaintiffs’management thirty years,
the“were of either towholly beyond corporate power” party

or to and that thereforemake the defendantsratify, should be
with their costs and words,dismissed Inhence other notcharges.

havethat received the full benefit of thetheydenying performance
thethe contract the defendantsbyof thatplaintiffs, say they
to retain thebe benefit andshould sopermitted property acquired,

costs,withbe dismissed notand werethey empoweredbecause by
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inthewhat plaintiffsto they promisedcharter performtheir
return.

set isThe defence sois sustained. upto thisThe demurrer plea
to faithsosense of contrary goodto the natural justice,repugnant

of moderntheto weight authority,fair and so opposedand dealing,
least, neither toin atthat partyit said equity,that need beonly

itstois heard allege invalidityvires simplya transaction ultra
of thethe contractualHowever powerwhile its fruits.retaining

charter, there is no limitationunder theirlimiteddefendants bemay
whose moneyto the otherrestitution partytheir to makeof power

contract;an unauthorizedobtained throughor haveproperty they
the commonfromnor, obliga-are they exemptedas a corporation,

individuals, restsfor this dutj^which binds upontion to do justice
alike, or artificial.naturalwhetherall persons

admits,avers, that at thethe demurrerandThe second plea
the and ofbetweenof the contracts parties,time of the making

thereunder, roads “were rival andthe their respectivedealings
of which the ofrailroads, pricestheby competitioncompeting

were, contracts,for saidand but supposedthereontransportation
transactions, business would have con-anddealings, operations,

contracts,reduced,be, said deal-and allegedtinued to materially
had thetransactions, made and forbusiness wereand purposeings,
and didsuch andof destroyand competition,preventingdestroying

it.”prevent
in that theis no averment theIt will be that there pleanoticed

ofwas to raise the transportationof the contracts pricespurpose
effect,standard, have this oror didabove a thatreasonable they
manner;inthat the their anywere operationpublic prejudiced by

is, whether all contractsand thenthe naked presentedquestion
arecompetitionbetween rival which preventcorporationsrailway

therefore malato and prohibitapublic policy,necessarily contrary
and in themselves.illegal

itit the becauseTo answer instate this is to negative,question
While,circumstances.is obvious that the answer upondepends

doubt, toa directwithout which have preventcontracts tendency
and conse­to thea are detrimental publichealthy competition
doubt thatfree fromit is equallyquently against policy,public

andwhen such an competition yetcontracts unhealthyprevent
reasonableat fixed andfurnish facilitiesthe with adequatepublic

sound ofrates, in withand accord principlesare beneficialthey
theas well as deduc­ofFor the lessonspublic experience,policy.

interest is notthat thereason,tions of publicdemonstrateamply
the rate ofreduces transportationsubserved whichby competition

; the whichandbelow of fair theorythe standard compensation
unrestricted com­obtained, is benefited bythat the publicformerly

railroads, been so disproved byhas emphaticallybetweenpetition
initsfollowed adoption practice,the which haveresults generally

excessive ratesrelief from throughthat the ofhope permanentany
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of a or rule,the rival road as a becompetition parallel may, justly
as andcharacterized illusory fallacious.

also, and contracts betweenUpon authority, arrangements com-
railroads, which unrestrained isbypeting competition prevented,

Co.,do not contravene v.Hare 2 Johns. &public policy. Railway
80, is in In thatH. case a bill in haddirectly point. beenchancery

a stockholder in the defendant to annul anbrought by company
between two to divide the ofagreement railway companies profits

there,in fixed and itthe traffic was admitted as it isproportions;
here, that the of the was topurpose agreement prevent competi-

bill, 103,—tion. In the Vice-Chancellor Wooddismissing said,y>.
“ With to the the of theregard againstargument validity agree-
ment, I clear the of one that Iground objection seemay by saying

in the to the from thenothing alleged injury public arising preven-
of . . .tion It is mistaken notiona thatcompetition. the

is benefited two eachpublic by pitting againstrailway companies
ruined,till one isother the result last to raise theat fares tobeing

So, also, R.,the standard.” in 116,1 Red. R. s.possiblehighest
2, said,it is There is no of which ren-principle public policy—“

trafileders void a lines ofbetween two forarrangement railway
ofthe And Mr. Morawetzpurpose competition.”avoiding says,

in his admirable treatise on Public clearlycorporations, policy—“
demanddoes not that railroad linescompanies operating competing

;in and,shall strife ruintheir financial so'far asengage causing
result,are to effect thisamong companiesagreements designed

is Moreover,their not to the orinjuriouspurpose public, illegal.
such are beneficial to the so far asagreements positively public,

the fluctuation of rates and discriminationspreventthey unjust
which attend unrestrictedtheamong shippers, invariably competi-

of rival It istion therefore to thecompanies. supportimpossible
that all railroad whichagreementsproposition among companies

restrict are condemned law. Some suchcompetition by agree-
unlawful;bements to but ifand anmay contrary public policy,

of this character is a reasonable businessagreement arrangement
the shareholdersto and creditors of the fromprotect companies

notloss, and does cause or violatehighunreasonably anycharges
thewhich owe to the it should becompanies sustainedduty public,

enforced the courts.”and Mor. s. 1131. Inby Corp. (2d ed.)
section, inthe same of contracts in restraint of tradespeaking (to

of the authorities and ofwhich much the for themany argument
hedefendants Even if there were such arelate), rule assays,—“

trade,claimed to inhas bem theapplicable competition principle
of the rule would notand be to trafficpolicy applicable arrange-*‘ments to ruinous and warsdesigned merely prevent competition

"railroad The main which has beenamong companies. objection
trade,combinations inagainsturged restraining competition

suchthat combinations tend to andnamely, produce monopolies
extortion, has nocause to combinations railroadapplication among
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law tobyare chargerailroad prohibitedfor companiescompanies,
also,observed, that com-It should berates.reasonablethanmore

the ashas not same safeguardsrailroad companiesamongpetition
do businesswill ordinarilyPersons onlyin trade.competition

of and if ofsee a fair chancethink they profit; presswhen they
trade thosea unprofitable, engagedrenders particularcompetition

or andreduce their operations,trade will applyin that suspend
uses,other until a reasonable oflabor toand margintheir capital

invested in the construc-But thebeen reached.has capitalprofit
renderscannot be withdrawn whenrailroad competitiontion of a

A is ofrailroad no useof the road unprofitable.the operation
if the of the roadand wererailroad operationfor purposes,except

in construction would beinvested itsthe whollycapitalstopped,
of tothe interest a railroadit is for compan)' operatelost. Hence

are sufficient to theroad, the earnings barely pay operat-its though
roadof the from theThe ownership passmayexpenses.ing

bondholders, latter;and be of no benefit to theto theshareholders
continue as thewill so means offor traffic longbut the struggle

can be raised. Unrestrictedexpenses competi-operatingpaying
the trafficthus render unremunera-competitivetion will wholly

of thetive, the ultimatewill cause bankruptcyand companie^
theof traffic which is not oftheir com-subjectunless the portion

the entire burden of themade to bearcan be interestpetition,
fixedand charges.”

to the underof these considera-pleaThe principlesapplication
The location anddecisive.tion is and relativegeographicalpatent

such to render itas obviousof the two roads wereresources that
tonotthe could reasonably hope successfully competeplaintiffs

Therival. alternativestheir more presented,with itpowerful
assumed, combination or ruinouswere competition.bemay safely

not,former; as the combination didthe and so faracceptedThey
the ofraise ratethe transportationas abovepleadings,appears by

or violatethe standard of fair thatany iscompensation, duty
arefrom roads whichto the there isnon-competing,owing public

bars the ofthe which thein rightaverred plea plaintiffsnothing
with the defendants.to an accounting

been cited in behalf of thehaveNumerous cases defendants in
combinationthat the betweenof their thepropositionsupport par-

void at common law becausemust asties be againstregarded pub-
without thislic It is extendingquite impossible,policy. opinion

limits, to and commentall reasonable go throughbeyond upon
detail, done in theas has been last briefthese cases in for the

terms,init is sufficient to as isbut say, general thereplaintiffs;
in restraint ofsaid, cases of contractsthat are mercantile busi-they

; towhichness or cases of contracts fromattempt derogate the
state; orin the casesof domain inherent whereeminent con-right

were held totracts between railroad companies contrary public
toof the bind itselfbecause one parties not toattemptedpolicy

lxyi. 10YOL.
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duties incident to the character ofperform common carrierslegal
servants;or or cases wherepublic contracts between railroad
were held tocompanies because one of thecontrary public policy

build,not to or to cease toparties a road whichagreed operate, they
were chartered to build or or cases where contracts be-operate;
tween railroad have been held on thecompanies illegal merely

short,that were ultra vires: in do not establishground they they
a rule which includes a case like the one at bar. Thefairly
demurrer to the second is sustained.plea

is,The averment in thirdthe “that all the timeplea during
1, 1856, 1, 1887,from said December until ofthe roads theJuly

and defendants each constituted a of the differentplaintiffs part
lines'of route for travel and between citiespublic transportation

state,withinand towns and without this rival and com-forming
lines of route between suchpeting points.”

5,This is understood to be based the ofplea statuteupon July
1867, entitled act to“An railroad andprevent monopolies,” pro-

“other that two or more railroadviding, among things, corpora-
state,thetions chartered of thisby thelegislature constituting

or of different lines ofwhole route for travel andparts public
towns,between two cities or or betweenanytransportation any

town, state,either within orand without this rivalcity forming
lines of route between such beand shall notcompeting points,

lines;to consolidate such roads orallowed and neither of said
lines, same,road or roadsor the shall run orbeany composing

line,such rival and or road oranyby competingoperated any
thereof, contract,roads, under lease,business or otheranyportion

but each and railroad so situatedevery corporationarrangement,
run, andbe its own officersshall managed, operated separately by

and be for its itson owndependentand support earningsagents,
roads,and business inits local connection with otherfrom through

facilities and accommodations itthe shall afford the forand public
underand fair and unlesstravel transportation open competition,

lease, contract, or be first authorized thesuch arrangement by leg-
islature, theand and council.”by governorapproved

this act was the contract in force between theWhen passed
under which the roadsand were then wasbeing operated,parties,

27,1860; is,and the claim of theof December defendants thatthat
withbe said reference to the contracts and towhatever may prior

of the roads under them theto the time ofthe up pas-operation
1867, actthe act of that rendered the further ofof executionsage

of December 27 and it.contract illegal, prohibitedthe
is well taken. Whatever be the sentimentnowThis point may

in to the of railroads sinceNew Hampshire respect operationof
attendant consolidation beenresults haveuponthe sufficiently

to remove ratesfear of extortion inany intelligentdemonstrated
service, there canof be no doubt that in its1867or deterioration

lines,in ofwas favor and andindependentsentiment competing
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that the of the was to themake act inpurpose legislature question
an effective the consolidation ofinstrumentality against compet­

them,roads contracts or betweening through arrangements by
means of Railroad,which is removed. Currier v.competition 48

321; Railroad,N. H. Fisher v. act, course,50 N. H. 208. The of
was, therefore,had no ex and of no effectapplication, aspostfacto

whichto had been done the under theanything already by parties
27,contract of December but it did them from furtherprohibit

the roads under that contractoperating of(unreported opinion
Railroad,J.,Bellows, in Currier term,v. Dec. Law soand1871),

far rendered it void as to either of the recov­deprive ofparty right
for Nevertheless,its breach.ering we doexpressly subsequent

not think the defendants are entitled to retain the or othermoney
so forand whichproperty haveacquired, rendered no corre­they

but,to the return,insponding equivalent onplaintiffs the contrary,
we are of that it is their toopinion makeduty equitable compensa­
tion and restitution, and that the be thisenforced induty may
proceeding.

It is that,true in where are ingeneral, parties concerned illegal
transactions,or otheragreements whether are malathey prohibita

se,or mala in courts of do not relief;toequity interpose butgrant
this is so when the standonly parties upon for theequal footing,
doctrine is,theeverywhere booksrunning that reliefthrough will
be delicto,when bothgranted are inparties do notprovided they
stand in delicto. See Sto. 298,Jur.pari ss.Eq. (12th 300.ed.)

stand,These do not so forparties however theguilty plaintiffs may
have been in in,or in thepermitting, concurring illegal operation
of their road the defendants after the 5,act ofby theirJuly guilt
must be as far inlessfairly regarded than that ofdegree their asso-

inciate the offence. And that the legislature the defend-regarded
ants as the offenders is madegreater the fact thatplain theby only
penalty prescribed the act of 5 for theby violation ofJuly its

isprovisions the roadimposed road,whichupon anotheroperates
and not the road which isupon for theoperated; of thereading“second is,section Inthat all cases road,where directors,itsany
officers,or shall enforce,hereafteragents, or to enforce orattempt
exercise, road,over otherany authority situated asany provided

section,in said first or do act in section,conflictwith said firstany
such officersor shall beagents to a fine orseverally subject liabil-

notity exceeding five hundred dollars offence,for each to be recov-
ered debt,action of orby information or indictment, forby the
use of the within which such suit shallcounty be instituted.”

These considerations, as well as others of a kindred character
which to,need not be adverted the casebring within thefully

to theexception rule that does notgeneral equity relief togrant
transactions;concerned inparties and if this so,beillegal it is the

end of the case as the raisedregards thequestions be-by pleas,
cause, if the transactions thebetween were of theparties character
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them, thethe now ascribe to notdefendantswhich plaintiffs, being
delicto, to inare entitled the accumu-participatein propertypari

which, as between the will beor its dividedparties,lated proceeds,
to equity.according

however,is, ofanother relief which should beThere ground
haveThe contracts been thementioned. executed parton.briefly
immoral,were not and werethe they they illegalof plaintiffs:

were statute. this toso far as beprohibitedthey by Takingonly
delicto,the as in the case stillso, and parties trulyregarding pari

“rule, that if an iswithin the voidgeneral agreement legallyfalls
reason of some or common-lawunenforceable by statutory pro­and

thehibition, to whoeither has receivedparty agreement anything
and has failed to thethe onperformother agreementfrom party

account to the latter for what been so received.must hashis part
circumstances, willthe courts reliefthese grant irrespectiveUnder

unless it involves immor­invalid somethe positiveof agreement,
ofare- other reasons the courtspublicor there policy whyality,

relief the case.” s.refuse to in Mor. 721. HeCorp.,should grant
indoctrines have beenadds, These suitsapplied repeatedly—“

intoout of contracts entered corporations, although pro­byarising
law;theor common and the con­statutehibited by by although

cases,and in aheld unenforceable thesewere recoverytracts illegal
the extent of the considerationallowed towas received,” citing—

181;Bank, Wareham,22 Pick. Dill v.v. 7 Met.FranklinWhite
372, 373;438; Church,C. v. 1 Pick.Society EpiscopalEpiscopal

22; Towner,24 Ark. Phila. Loan Co.v. 13v. Conn.Peay,Whitney
Railroad,; 365;v. 51 Trust Co.Foulke Cal. Farners’ Loan &249

247;Railroad, Ave. Church v.Madisonv. M’Crary Baptist1
82;Church, 162;v. Y.N. Y. 14 N.73 Tracy Talmage,Baptist

240;Codd,v. N. BankBank 18 Y. Oneida v.HarborSacketts
;Bank, 490, Bank, ;v.21 496 Vanatta State 9 Ohio St. 27N. Y.

Lucas, also, addition,361; see,v. inCo. 36 Ind.U. S. Express —
437, 445; Davis, 315;Short, N. Y. Owen v. 1 Bail.v. 79Pratt

Brown, 644;641, Railroad,U. v.43 Miss. Tel. Co.v. W.Gillian
558, Alexander, 578;; Lewis v. 51 Tex. Brooks v.562M’Crary1

Bank,cited;Martin, v.2 and cases Planters’ Bank 16Wall. 70
cases,cited; Railroad,Trust Co. v. 23 Fed.483 CentralWall. and

306; 487,Brown,v. 106Parkersburg U. S. 503.Rep.
was a forcase of Brooks v. Martin bill in anequityThe leading

an executedof between the under partner-partiesaccount profits
of land war-for the and location soldiers’contract purchaseship ”“ as as in violationwellagainst policyrants confessedly public

held,of act of but the courtanthe congress;of express provisions
notin the were could refusethe whose hands profitsthat partner

charac-them on the of theor dividefor ground illegalto account
contract, 80, It is toJ.),the (Miller,of saying p.ter original —“

funds,these division ofof and a these proceeds,an accounthave
theis Does it lie in the mouth ofthis bill filed. partner,that
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ofobtained and controlhas fraudulent meanswho possessionby
offunds, to becauseto do his otherthese to refuse partner,equity

It isto the soldier ? diffi-the done or intendedwrong originally
statute, of theenacted for the benefitcult to how theperceive

soldier, all this inis to be rendered effective bymore leavingany
Brooks, him to execute asthe hands of instead of justicerequiring

moralshimself his or what rule ofbetween and partner, public
trans-him to do so. Thewill be weakened by compelling

facts, andwhich were have becomeactions illegal accomplished
in this case.” Wecannot be affected action of the courtby any

criticised,doctrine of this case has been andare aware that the
courts,denied, it was reaffirmedsome of the state butperhaps by

Bank,v. it is found to have beenin Planters' Bank and notsupra,
or inmodified decision.any subsequentchanged

v.It no words to the doctrine of Brooks Martinrequires apply
it itself. Nor we find that itsto the case: dopresent applies

involves or that it is forbiddenany immorality, by anyapplication
other reasons of Doubtless court of is notapublic policy. equity

bound to in andinterfere cases of this description, maypositively
;exercise its discretion but it is the to dooffice ofpeculiarly equity

and that the defendants shouldrequiresjustice, justice manifestly
thenot of share of thekeep any part plaintiffs’ equitable property

road,fromobtained the whether orthey operating plaintiffs’ legally
Whatever the have intended toillegally. legislature may accomplish

1867,the act of there is no reason to theirby anti-monopoly suppose
intention was to reward the Concord Railroad for its violation.
And it been,however once have it is now difficultmay certainly
to see how is subserved the ofaddition apublic policy by allowing

when,to a which resultspublic necessarilyprivate wrong wrong,
return,without in one to an executedequivalentany party illegal

transaction excludes the other from in theparticipating proceeds;
and we fail to the which indeniesentirely appreciate morality
such tocases the whose or otherany rights party money property

associate,has been thus his toappropriated by contrary express
and of fair and which in con-agreement every principle dealing,

science the benefited cannot retain. Tile demurrer to theparty
third is also sustained.plea

Various causes of demurrer to the bill are the de-byassigned
fendants, but at the the one toargument only relating discovery
was insisted or need be considered.upon,

“ full,The bill that the defendants be ordered to makeprays a
accurate, and true and disclosure of all and thediscovery singular

andmatters herein set forth.” This isthings the usual forprayer
a and no to its isdiscovery, objection It issufficiency perceived.
immaterial that the concludes with aprayer that therequest
“ oath,defendants be but not underrequired, ... to discover

”and state and withfully certainparticularity specified:things
for answer,if the word which it is said was intended to be
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“used, discover,”is substituted for the first of the defend-objection
ants, that a for a not under oath cannot beprayer discovery granted,
is obviated.readily

The second that the of the law theobjection, policy exempts
defendants and their officials from is baseddiscovery, wholly upon

unfounded that thethe action isassumption plaintiffs’ pub-against
lic and has been considered.policy, already sufficiently

is,The third and last that the fundamental law doesobjection
tonot the defendants discover. The in itsrequire argument sup­

is, that the defendants are with the of thatport charged doing
5, 1867;which was by the act ofprohibited thatpositively July

sustained,if the is each of the isdefendants liable to thecharge
act;the and that are asked topenalty prescribed by they make

of facts which in event would tend to fix theiranydiscovery
act,thatunder to the constitutionalpenal liability contrary pro­

vision that ‘-no shall be to furnish evidencesubject compelled
himself-.’-’against

Railroad,This is See Currier v. 48objection unavailing.
N. H. 321. The defendants are not to discover mat­obliged any

1867;ters that them to the of the act of andmay expose penalty
so, be,cannot do however becausewillingthey they may prosecu­

tion under that act is barred the statute of Thelimitations.by
transactions between the as to which isparties discovery sought

226,1, 1887, 10, Laws,and s. c. Gen.ended thatJuly provides
“ founded statute,all which areprosecutions upon penalany wholly

in for the use of theor shall be withinpart prosecutor, brought
one and all other suits and thereon withinyear; prosecutions

offence,the commission oftwo after the unless otherwiseyears
specially provided.”

The demurrer is overruled.defendants’
Case discharged.

Smith, J., did not sit: the others concurred.

Hayes Hayes.v.

reim-the affairs of a each must heup copartnership, partnerIn winding
for his contributions to the stock before can hecapitalbursed anything

divided as surplus profits.

receiver,Equity, inBill in which the for aplaintiff prays
business between be woundthat the thecopartnership parties may

firm anddebts due to and from the ascertained andthe paid,up,
9,stock and assetsthe divided between thesurplus partners. July

1889, in-receiver was and thea parties enjoined fromappointed,
the firm and cause waswith 5 theproperty,termeddling August


