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of this have case inThe rule we to find a(and yetapplication
rule has been to thewhich a different facts as reportedapplied)

ofis not decisive the toagainst plaintiff’s rightonly any portion
assets, it him to ofthe firm’s but contribution on accountsubjects

then,in its not forthe it isdeficiency capital.existing Certainly,
him him itto if leaves where finds him.equitycomplain

overruled.Exceptions

sit:Smith, J., did not the others concurred.

v.Newton Tolles.

Tolles v. Newton.

A into anvendee who enters contract for the a farmofexecutory purchase
the statement that it aupon vendor’s containsrelying greatermaterially

fact,number of acres than is the in abe relieved rescis-may byequity
contract,sion of the fraud onthere is no the ofthough part the vendor.

Equity, 20, 1886,Bill in filed forOctober the rescission of a
ofcontract for the a farm and other forand thepurchase property,

return of as a of the Factsmoney paid part purchase-money.
found the court.by

defendant, Tolles, R,The A. a realSophia estateemployed agent
1886, Newton,Nashua.,in to her farm. Insell toMay, seeking buy

farm, R, farm,a who him ofto informed the Tolles toldapplied
acres, it,ithim contained two hundred took him to see and there

knew;out to such of thehim corners and boundaries as hepointed
know, out,did orbut he not undertake to all of them. After-point

R, Tolles,wards ofas and Newton executed anagent agreement
sell,which toTolles and Newton to the “Tollesby agreed buy,” $5,400, to be $200farm for on the execution of thepaid, agree-

$1,000ment, 1, 1886,on the on or before June a bondofdelivery,
$1,000deed, 10, 1886, $3,200on orfor before ona and theJuly

20, 1886, ofon or before October a and sufficientgooddelivery,
“ stock, tools,deed. Said Newton to have all the etc.”hay, grain, ”of the “Farm contains acresOn the 200agreement, aboutmargin

$200was 15.Maywritten. Newton Tolles executed andpaid
bond,delivered to Newton a conditioned to to him “a cer-convey

Nashua,”oftain lot or land situated in andparcel particularly
“bounds,anddescribed metes and to con-by meaning intending

acres,farm,all the homestead about two hundredvey containing
me,ofas deed of heirs Horace C. Tolles to and all other landby

farm,”and said homestead Newton’s ofuponinright payment



137December, NEWTON v. TOELES.1889.]

10,bond, $1,000 before#1,000 the on orthe of Julyon delivery
1886,20,$8,200 on or before October1886, on theand delivery,

thethe of bond wasa sufficient deed.of and On margingood
consideration, that New-written, It is for the above saidagreed,—“

etc.,stock, tools, and that saidton is to have all the grain,hay,
storesto household furniture andTolies is remove only family

from said premises.”
about two hundred andto the Tolies farmPrior 1879 comprised

acres, owned aof the defendant and her husbandthree which part
thecommon, in In heirs ofin and that yeareach a severalty.part

deceased,C., a of aboutHorace then parcel twenty-fiveconveyed
Tolies, and their interest in the rest of theacres to allXenophon

1886,In the defendant sold aboutfarm to the defendant. January.
C, of aboutto who sold to Aacreseighteen Roby. parcel twenty-

meadow,”acres, was half a milefive called the “Salmou Brook
thewith rest of farm ex-distant from and had no connection the

it. not toin its use as of These were shownacept part parcels
R, not theNewton and are covered descriptionby by particular

Newton, at the time of the did notin the bond.given bargain,
in his but he under-that were includedunderstand purchase;they

farm,the and that it contained twostood he was Toliesbuying
did not intend to norhundred acres. The defendant convey,

thethat to three orunderstand she parcels,agreed convey, any
them; that the asone of but she understood and believed farm

the contained about two hundred acres. It indescribed in bond
fact hundred and acres.contains oneonly thirty-five

1886,June, that owned the'In Newton discovered Tolies Salmon
meadow, of connection the HeBrook and learned its with farm.

it,of and that it was included in theclaimedthereupon possession
hisbut was denied. He refused to the instal-claimbargain, pay

10, 21 Tolies suit toment due and a at lawJuly August brought
it,recover which is the second of the above actions. Aboutnamed

found,the of thefirst Newton a that farm asAugust, by survey,
described in the contains onebond hundred andonly thirty-five

1886,20,acres. October Tolies tendered to Newton a warranty
deed of the of which he is in and demandedpremises possession,

of the of thebalance Newton refusedpayment purchase-money.
deed, bill,to the on the same filed his in heand whichaccept day

defendant,offers to restore real and to thethe personal property
bond,and cancel the and to account for the rents andgive up

while he in Hehas been has consumed theprofits possession. hay
and but has other and out of which he can returngraingrain, bay
an He sold four in butcows themequivalent. August, replaced
with othersfour of value. The farm has not deterioratedgreater
in value.

Evidence to that theshow which Tolles her bondproperty by
was to was of the $5,400value of or more wasobligated convey
excluded, to the defendant’ssubject exception.
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G. B. French and B. Atherton,H. for Newton.

Cutter,C. W. Hoitt and S. for Tolles.E.

Carpenter, ThereJ. was a mutual mistake in the ofquantity
•land. The defendant understood she was and theselling’, plaintiff
that be was a farm of two hundred Itacres. in fact con­buying,

defendant,tains one hundred and acres. Theonly be­thirty-five
acres;that the farm contained two hundred informed thelieving

itthat did contain that number. Theplaintiff relied onplaintiff
her statement. theUnder influence of the error common to both

the transaction was The mistakeparties consummated. was one
fact, inof a material the value of thepoint affecting property.

Hazelboom, 107,v. 14 Allen 108.Boynton Its conse­prejudicial
to the are asthe same if the defendant’squences plaintiff state­

Benedict,ment had been fraudulent. v. 99 Mass.designedly Spurr
“463, 467. The is so that it woulddeficiency raisegreat naturally

fraud,the of or mistake in thepresumption essenceimposition, very”of the contract if the mistake were not found. Steb­affirmatively
414,bins v. 4 Mason 420. A material mistake inEddy, the quan­

not,does in its effect the of thetity upon equitable rights parties,
character,differ from a like mistake in the situation, or title theof

It is to a mistake in thebar-gained property. equivalent existence
materia] if,of a of the of the contract. The case ispart subject as

before the contract was executed and without the ofknowledge
either a acres of the twoparty, parcel containing hundredsixty-five
contracted for had sunk in the Hammond,sea. Allen v. 11 Pet.
63, 71, 72; 135;Hitchcock v. Jur.,4 Price Sto.Giddings, ss.Eq.
141, 142. errorThe is as to the as if two hun­injurious plaintiff
dred acres were in the stated boundaries and thecomprised de­

acres,fendant had no title to a of or as if she hadparcel sixty-five
title to one hundred and two-hundredthsonly of thethirty-five
whole in common with a Smart,v. L. R.stranger. 18Hooper Eq.
683. The defendant could not sustain a bill to acompel specific

of the contract the itperformance because would beby plaintiff,
400, 408;v.Pickering 38 N. H.inequitable. Pickering, 407, East­

Plumer, 464,man v. 46 N. H. The479. whom a con­againstparty
tract, made under a mutual of fac-ts,mistake material will not be

enforced, is in entitled to rescind. Pom.specifically general Spec.
Perf., rule,s. 250. If there are to the this case doesexceptions
not fall within defendant,them. It is that the rea­inequitable by

erroneous,son of her and fraudulent,notnegligent though repre­
sentation, makeshould a of the sum at whichprofit the parties

land,valued acres of and that thesixty-five without faultplaintiff
on his should lose that sum. will such a resultpart Equity prevent

the contract or aby rescinding decreeing specific performance
with in behalf of the election,at hiscompensation injured party,
and on theby refusing specific performance of the otherapplication
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394; North, Y.2 &v. Ves. Price v. C.17Hill Buckley,party.
Pullen, 29; 93 Leslie v. Hare620; Sim.v.Dalby Tompson,Ex.

424; Whittemore,Wood,v. L. 8 Whittemore v.268; R.Barnes Eq.
603; Wickens,v. L. R. 4 Ch.Aberaman IronworksL. R. 8 Eq.

Bolton,1; L. 8Hancock, L. R. 6 v. R.101; v. Ch. TorranceDenny
130;118; Turner, 1413 Ch. Div. v.In re Sealey,Ch. Belknap

327; 4143; v. Boyles,N. Y. CouseY. Paine v. 87N. Upton,
Mitchell,v.212; 49; DanielThomasv. Pet. C. C.N. Perry,J. Eq.
Babcock,172; Emerson, ; v.8 Smith1 v. 700Doggett StoryStory

173;246; 2 M. Law­Quesnel v. Woodlief,M. Hen. &2 &Wood.
256; Mass. 231.v. 998 I. Noble Googins,rence v. R.Staigg,

tounderstood that the contract conveyof theNeither parties”“ one hun­two hundred acres wasabout by conveyingperformed
338,Randall, 341,N. Y.v.thirty-fivedred and acres. Wilson 67

342, and cases above cited.
had a tocan be to the HeNo laches rightimputed plaintiff.

Heof the could noton the defendant’s statement quantity.rely
the the external boundaries. Painediscover mistake examiningby

327, When,v. N. the tender of87 Y. 337. defendant’sbyUpton,
shea he ascertained that would notdeed and demand of payment,
his bill.mistake, he filedcorrect thevoluntarily immediately

ofThe formed no substantial the con-partpersonal property
bond,sideration. It is not named in the of the but isbody

an onmentioned as theapparently margin. Uponafterthought
possession,the rescission of of farm a vendee ina sale lands by

must, cases,in be an inthere most ordernecessarily accounting
to restore the to the situation to theparties priorthey occupied
contract. such an all the theUpon accounting property, pos-

of which from the defendant to the orsession plaintiff,passed
it,its full with income fromthe derivedequivalent, together may

Itbe restored to her. is no to a rescission in afully objection
suchcase of this character that as are consumedarticles necessarily

in the farmand of a cannot beproper ordinary management
inrestored It does not that histhe afterspecie. appear plaintiff,

mistake,of the took action which ho intended todiscovery any by
affirm the v. 116contract Mass. orPickering,(Montgomery 227),

didthat he with the notanything property reasonably necessary
for its or which would to benot done.preservation, requireequity

isThe relieved suchto be terms as to bothplaintiff upon justice
Harriman, 671, 672;v. 62 N.Wiswall H. 2parties requires. Sto.

Jur., immaterial,s. offered707. The evidence of value wasEq.
and was excluded. In the suit at law there bemustproperly

for the defendant. The details of decreethe will bejudgment
settled at the trial term.

Decree the plaintiff.for

Allen, J., thedid not sit: others concurred.


