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sense,that the word does not describe all cases in which ispeace
an admission ofwithout and is not anbought liability, adequate

case,thestatement of the law. In thepresent preliminary ques­
for the at thetion of fact trialjustice whether thepresiding wajs,

of Mrs. Estes’s claim indefendants’ settlement of herpayment
of or asuit was an admission mere ofpurchaseliability, peace.

not that a decision of thatAs it does of intent inappear question
evidence,the defendants would be thefavor of the exclu­against

is a for asion of the not cause new trial.payment
Monroe, 118,v.In 60 N. H. theAldrich omission ofplaintiff’s

of he be foundwhich to havea usual had knowl-mightprecaution
held to be evidence on thewas whether he usedquestion rea-edge

case, travellers,In this thesonable care. whichwarnings given by
offered to were evidencethe ofhearsayplaintiff prove, opinions

the roadthe of at the of the acci-sufficiencyconcerning place
dent, excluded.and were rightly

on theJudgment verdict.

J.,Clark, J., sit;did not Bingham, dissented: the others con-
curred.

a.Sherman v. Hanno &

a ofto a deed be sufficient demandedmay description prem-referenceA
of entry.in a writises

not made at theto the reference is waived timeappropriateif.An objection
the and defects amendment.pleadings obviating bysettlingfor

reference,made to the it ishas been properly copiedno objectionWhen
and writ ofin the plaintiff’s judgment possession.adoptedor

on the can be collaterallyis not a whichground judgmentreferenceThe
attacked.

Lisbon,Entry, Equity,in and afor land Bill inWrit of
the for a reformationthe defendants against plaintiffbrought by

found the The Little farm is oneFacts court.byaof mortgage.
the of and Lisbon. Thein towns Lymanof land buildingstract

in The in Lisbon isthe farm areof partmost Lyman.and
Carr, farm,and A. theboth O. G.parties. owningclaimed by

of which the aska defendantsit to mortgageClough byconveyed
described the farm asa “tract ofThe mortgage,a reformation.

thereon,with thein said buildingssituated Lyman, togetherland
A.as was deeded the said O. and G.the sameto conveymeaning
15,wife their deed datedLittle and OctoberMilo G. byCarr by

307,ffoliolib.in the Grafton1868, recorded County Registry,and
to said records for a morehad248, particularreference being

thus referred to was theThe deedof said premises.”description
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the thewhich title of themortgagors acquiredconveyance by
farm. and the intended thatwhole The mortgagors mortgagee

farm, in thethe whole should be included andmortgage, supposed”“mistake,it thewas included. words and Lisbon wereBy
“omitted after A correction of the mistake is the reliefLyman.”

in the bill in to the the farmSubjectsought equity. mortgage,
the to thewas fore-conveyed plaintiff.by mortgagors Clough

closed the a after underyear’s possessionmortgage by entry pro-
Sherman,cess of law the and the farmagainst plaintiff, conveyed

to defendant,the ITanno. In the writ offoreclosing entry, Clough
Sherman,v. the demanded were described as a tract ofpremises

.laud “situate in said . . the same . .Lyman, being
Little Little toand Milo G. Littleconveyed by Joseph Mary by

28th,their deed dated 1865.” The deed thus referred toAugust
was a of the whole farm to the of the mort-conveyance grantor

his deed toand was described in them as “recorded in thegagors,
287, 472,Grafton lib. folio reference hadCounty Registry, being

to said records a more offor saidparticular description premises.”
The in writ of was the same as indescription Clough’s possession
the of Afterwrit the foreclosure wasentry. completed, Clough
learned that was crossedthe farm the town line. The defend-by
ants thecontend that was not foreclosed on the land inmortgage
Lisbon.

Batchellor,Mitchell & for theBingham, plaintiff.

Jordan,Ladd Fletcher and Drew & for& the defendants.

Doe, C. J. The error in the clause of the thatmortgage”“described the land as situated in said wasLyman corrected by
the reference to the record of a deed ofaccompanying land sit­

Collins,uated in and Lisbon. v. 41Lyman Colby N. H. 301,
303. The of the wasmeaning mortgage be,declared toexpressly
that it the land that was to theconveyed conveyed mortgagors by
the deed torecorded which reference was made for a more partic­

mistake,ular The corrected indescription. being the inpaper
occurred,which it is immaterial.

Heath, 426,v.Elliot 6 N. H. was a writ of inentry which the
“demanded were described as apromises certain tract of land situ­

Boseawen,inated said all that ofbeing thepart homestead farm
B.,of the late Nathaniel Gookin of said which was conveyed to

Gookin,Elliot P. administrator of theJoseph by andgoods estate
Nathaniel,of said what has beenexcept saidconveyed by Joseph

Elliot to 1,Conch deed datedJoseph 1827,by February —the
tract demanded the same mythat was tobeing meconveyed by
father, E., 26,J. deed dated March 1827.” The caseby was tried

issue,on the a verdict was returned forgeneral the plaintiff, and
the defendant moved in arrest of becausejudgment the land
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was not described in thedemanded declaration. Thissufficiently
did not wasmotion and rendered on the verdict.prevail, judgment

the the court does not thatIn either ofopinion, say, appear—“It
deeds in the has beenthe recorded. It[mentioned declaration]

Stearns, indown as to declarations writs ofbyis laid ‘thatentry,
certain toshould be so enable the tenant tothe description as.

him,what is andunderstand demanded the sheriff toagainst
the seizin without information from thedeliver demandant.’any

. . .on Real Actions 151. The rule that theStearns descrip­
the land must be certain toof enable the sherifftion sufficiently

demandant,the seizin without information from theto deliver any
. instances,to farther than is essential­ In most theseems go

be to ofwould some one as to the locationsheriff obliged enquire
writ,in his inlands described and all instances hetheof might

to them out.the demandant It is thepoint undoubtedlyrequire
the demanded must be described thethat in countcase premises

much as in common orwith as assuranceprecision any conveyance
rule,on Real 13. IfJackson Actions this be the trueof land.

isin this case sufficient. It is from thethe description copied
doubt,is, sufficientdeed, land,without to the title to theand pass

no reason a declaration ofwe see the sameand why certainty
for thebe sufficient rendition of anot Inshould judgment.”

241,Lane, 242, 1834,250,N. H.v. 7 251 in(decidedWoodman
v. it wasafter Elliot assumed that theHeath),a sufficiencyyear

in a writ of was nota ansuch description entry open question.of
Atwood,v. 22 Pick. in283 was a writ(decided 1839),Atwood

demand madeIn the written the on theby plaintiffdower.of
suit,an of dower beforefor the land wasassignmentdefendant

a recorded deed ina reference to which the defendantbydescribed
The defendant to the con-objecteda description,was grantee.

not behe could to to thethat tocompelled go registrytending
“what land the claimedin dower. Thisplaintiff descrip-ascertain

“court, wastion,” the certain. All that issufficientlysay required
theis, of land should be such asthe to noticedescriptionthat give

to what land the demandtenant referred. And as theto the
to,to the deeda referred he could be inwas left nopartytenant

the lands in which dower wasto demanded.” Theas plain-doubt
in land in lots fivedower and six. After verdict forclaimedtiff

inthe defendant moved arrest of thejudgmentthe uponplaintiff,
describedthe declaration the land in lot fivethat abyground

thedeed to where itto a and was recorded. Thisplacereference
“In thesustained. of thewas land withindescriptionobjection

court,lot,” deed,the “reference is had to Blinn’s andsaythat
be reference,can aided that it isthe notdescription byunless

and certain. And it isdefinite clear that it can-verysufficiently
Such a referenceaided. would be in athusbe good convey-not

land, or in a demand of dower beforethe actionof brought.ance
demanded,lands are the ofBut when them. description..
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sheriffmust seizin be thebe so certain that deliveredmay by
is notwithout to dehors the writ. Itreference any description

to the land demanded metesin case describeevery bynecessary
bounds,and but there must be a certain in the writdescription

itself, be a reference toand no defect can cured existingby any
claim, therefore,As to this of the demandant’spartconveyance.

But as to the lands inshe is not entitled to includedjudgment.
6, those, think,No. we are described with sufficient certainty.

however,demandant, declaration,The her takeamend ormay
No.for dower in lot 6.”judgment

49, 50,Bean, 64, 65, Collins,In v. N. H. and25 v.Flagg Colby
301, 305, case41 N. H. tire of Elliot v. Heath in(before cited),

overlooked,had settled,which the law of this state been was and
”“it was held that the the courts cor­wasadoptedprinciple by

case,in v.thestated Massachusetts Atwood Atwood.rectly
The whether land is indescribedquestion properly pleading by

a to a not determined orreference deed is statute aby by special
rule to this but thequestion, ofrelating particular applicationby
the berule that what and conven­general procedure may justice

Watson, 162,ience v. N. H.64 171. isItrequire. Boody just
and ofconvenient that the declaration in a writ shouldentry

claims,inform land the that,the defendant what and ifplaintiff
the is withdefendant dissatisfied the information there hegiven,
should to it at the earliest It is not aobject matteropportunity.

fact,law,of as it is not the that a deedreference to a in a declara­
sufficient,tion is or Itinsufficient. bealways always may enough

defence;for ofthe it be thepractical maypurposes only descrip­
furnish;tion the can and neitherplaintiff conveniently isparty

and harassed technicalunnecessarily rulesunreasonably ofby
instances,In the common lawprocedure. many regards as suffi­

cancertain whatever be made certain.ciently
count,A in a writ of the demandedentry describing aspremises

A,bounded of B,land land ofnortherly by easterly by southerly
C, D,land of and oflaud not beby westerly by bettermay than a

count the same as lauddescribing premises E toconveyed F.by
On the north beside there wild and land,may unoccupied con-

recorded;to A a deed that is not on theveyed eastby bemay
farm,an abandoned Bwhich to recordedpassed deviseby or unre-

descent; south,corded on the a farm bemay occupied a tenantby
C, execution;of who oftook the an on thelevyit,by west, unoc-

I) G,land to or to eachcupied amay belong claiming prescriptive
title, determinable a trial. When a tract isjuryby described by

declaration,such in theabuttals and writ ofjudgment, possession,
and is first aftermade theobjection judgment, cannotdescription

immaterial,be oras because thedisregarded given can-boundary
be laboriousnot located without a aud expensive ofinvestigation

the titles of fourand boundaries other tracts. A count describ-
5,land as Lot 4 in and a second counting Range it-asdescribing
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ofnorth lead-on the side abounded a line highwayby beginning
of C’sthe south-east cornerfrom A’s to B’s housesaw-mill ating

land, and distancesand thence coursesrunning throughgiven
useful,bound, lessthe beand stones to first mentionedstakes may

tothird count aland,the than aa means of referringas finding
toThe in deed referred in maydeed. a pleadingdescription given

clear, definite, full, indefinite,, Ifand scant.and or'be ambiguous,
hesufficient, or ifthe deed is defendant’sis and in the possession,it

theit in the book and onin whose office is recordedis the register
that heto, at the trial termreferred the fact be foundmaypage

inIfto the record. thewas referred deed or descriptionproperly
insufficient, it inconvenientis or if bethe deed would unreasonably

beto or the the facthim find the deed to mayfor go registry,
does him information.found that the reference not adequategive

record, of factsdeed or without an avermentA reference to a
it, anto and withouthe has convenient accessthatshowing

a be badof it or an offer toannexed produce copy, maycopy
in thecount defective thisTo a respect,pleading. apparently

a seasonable written motiondemur.defendant seasonably Bymay
reference,out he a decision of thestrike the can obtain questionto

tohe is entitled a betterwhether description.
fact, to a neverIf, a of law or of reference deed couldas matter a

in when its was season­be a description sufficiencygood pleading,
denied, thisnot affect result inthat circumstance would theably

suitwhether, CloughIt not in the foreclosure ofcase. does appear
verdict,Sherman, or whether thethere was a trial and av. judg­

waswas on default. If heSherman renderedment against
defaulted, afteris no than it would have beenhis betterposition

trial, muston verdict. If there was aan adverse Cloughjudgment
in hisin the deed tothat the land described referredhave proved

to in1the Little farm described in the deed referredwasdeclaration
ofhis tounless Sherman waived proofhis right requiremortgage,

theto such could be made whenfact. An evidencethat objection
offered, Ifbut not or after verdict.was afterevidence judgment

offered, it be sustained.when the evidence was notmight-made
evidence,relate, not to thewouldobjectionThe only pertinent

271,Anness,the v. 136 Mass. 272. Antobut pleading. Capron
to offered in of themade Sberman evidenceby supportobjection

be aclause of the declaration not seasonable denialmightreference
andof that It be unreasonablethe clause.•of sufficiency might

case,of or much orthat a continuance the delay, expense,unjust
trial,inconvenience, should be caused his at the a ques­raising,by

he could at an “Ifof have raised earlierwhichpleading day.tion
insufficient,is thestatement defective andbrief proper practicea

the- court to it. The will then beto move reject obligedis party
form, thehis into a and definite orstatements substantialto put

be a towill stricken out. Orstatementbrief party may object
offered, suffi­as it is which be admissible under aevidence would
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statement, one.cient brief as inadmissible under a defective The
statement,former of to the isbriefpractice, moving reject prefer­

able, however, the then withoutas will to trialparties go any
Brawn, 114,as to Folsom v. N. H.their 25uncertainty position.”

In it an121. that case was held to insufficientthat anobjection
brief statement was not made after the evidence wasseasonably
closed.

The that in of to a deeda writ a referenceproposition entry
“for a of the demanded immaterialisdescription premises entirely

and onbe as if it had been struck out motionmay disregarded,”
“demurrer,or held bad on and in of it isthat evidence support

Bean, 49, 65,irrelevant and inadmissible” v. H.25 N.(Flagg
“301,Collins, 41v. N. H. cannot be sustained. WhereColby 306),

defect,there is or inomissionany imperfection, any pleading,
whether in form,substance or which would have been a fatal

demurrer,on if issue as neces­the be suchobjection yet. joined
. . . of the facts so orsarily required proof imper­defectively
omitted,stated or and it is towithout which not befectly pre­

sumed that either the direct the to orwould thejudge jury give
verdict, defect,would have the such orjury given imperfection,

omission is the . . . iscured verdict. This rule foundedby
in sense and sound reason. one can see the ver­good Every why
dict cures the defect in such It it thea case. cures because mat­

Heath,ter omitted inwas involved the issue.” v.Elliotnecessarily
426,6 N. H. 429. The defect curedis whether theequally proper

demurrer,form of was a or a motive to outstrike aobjection
trial,clause. Before the Sherman could have madeonly objection

to the clause of the ofwrit to a deedentry referringforeclosing
was, that it did not him dire information. a decisiongive Upon

hethis have beenwould entitled to anobjection,sustaining
amendment the demanded If ansufficiently describing premises.

made tohim the reference clauseobjection seasonably wouldby
sustained,have been it is now totoo late make it. There was an

for histime denial of the of that clause,appropriate sufficiency
and for the an amendment.obviating notobjection Byby pre­

time,at that hethe waived it.senting McConihe v.objection
396, 405; Railroad, 9,12 N. v.H. 36 N. H.Sawyer, 13;Hopkins

Drown, 638, rule,Ireland v. 61 N. H. 639. The to whichgeneral
is,is not an arethat waived when notpleading exception, rights

Walker, 471, 497, 498;asserted. v. 23 N.Watsonseasonably H.
242-244,Richmond, 247;232,State v. 26 N. H. Thom,v.Haynes

386, 398; Martin, 316;N. 306,28 H. v.Frost 29 N. H. Drew v.
Rand,Towle, 531, 539; 216, 227,30 N. H. 228;State v. 38 N. H.

340, 344; Flanders,Warren v. N. H. v.37 State 38 N.Glynn, H.
Potter,324, 334; 188,Robinson v. N. H. 191, 192;43 Peebles v.

Rand, 342; Beals,337, v. 408, 411;43 N. H. Carter 44 N. H.
349,Abbott, 352, 353;v.Wendell 45 N. H. v. 50Bundy Hyde,

245;N. 116, 122; Crain, 244,H. v. 59 H.N. Battle v.Murphy
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361, 362; 42,v.60 N. H. Crowell 63 N. H.Londonderry,Knapp,
Bank,49; 195,v. 63 N. H. 196.Bergeron

law,of the ofIn Sherman admitted sufficiencycontemplation
clause of declaration a did notthe reference the thatfiling pleaby

it, default, oror to someallowing godeny judgment by taking
aother course that did not include Thisseasonable objection.-

and inadmission was acted the renditionaccepted uponproperly
of the in which it was and thatconsideredjudgment, adjudged

“the therecover tenements aforesaid withClough appurtenances,”
a andor land otherwise identified substantial formal adoptionby

writof the in the declaration. The ofgiven posses-description
itfollowed the and substance of thesion form judgmentproperly

L., error,,235,a. a ofwas issued to enforce. G. s. 13. On writ
attack,direct admission would be as conclu-or other the implied

of the shouldsive as an record thatexpress agreement judgment
in thethe as were described declaration.describe premises they

thethe to a effective becauseIn the reference deed wasmortgage,
it, landto it theassented andparties followingcontracting by

inreason,For deedfound. a similar the reference to acould be
and the-■the is effective partypleading process againstforeclosing

is aof its of the record.whose admission sufficiency part
action, contention is a collateralIn the the plaintiff’spresent

Brooks,is not 64which the Fowler v.attack to judgment open.
423; 247;v. 65 N. v.State H. KimballKennedy,N. H. Newport,

White, Martin,38; 45;v. v. 141Kittredge58 Vt.Mussey47 Vt.
615;410; Schoonmaker,v. Tex. M'Cormick77Mass. Wilkerson

Co.,200;192, 199,Sullivant, Co. v.10 Wheat. Des Moines I. H.v.
472,552, 557, ; 143 S. 506. There558 In re U.123 U. Cooper,S.

the of did or didto whether writno occasion inquire possessionis
it for towhom delivered service)the officer (to Cloughnot enable

theIt for to findtherein described. wasland Cloughfind the
it,to or ahe desired His findof inabilitywhich possession.land

search,him in the would not have beenencountered bydifficulty
couldof which Sherman complain.a grievance

, the wasknow,did not until foreclosurethatThe fact Clough
line, iswas athe farm crossed townthat Little bycompleted,

him landto have of theThe officer caused possessionimmaterial.
farm;: that land the whole andthe final wasin processdescribed

dur-it as tenant oflease, under which Sherman occupied Cloughthe
farm,it as the Littledescribedafter entry,the Clough’syearing

took foreclosure.of which byfarm Clough possessionas theand
of the which the defend-for a reformation mortgage,The decree

bill, but it be ren-is not necessary,in their legally mayaskants
Inas of title.useful evidence theirbeit will practicallyifdered

beaction, there willrealthe
theJudgment for defendants.

J., thedid not sit: others concurred.Bingham,


