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the trial term a new trial agranting uponA of the court at peti-decision
statute, at the term itthe will be reversed law when appearstion under

trialno which a new could beuponthat there was evidence legally-
granted.

for aWhen a of fact raised a motion new trial hasupon beenquestion
decided, not be reconsidered the same motion.upononce it will

statute,a for a new trial under the theUpon at thehearing petition judge
trial term that there was reason to a mistakebelieve was madereported

Held,in ofa certain of fact at the trial the cause.finding original not
to the of a new trial.sufficient warrant granting

When theit does not that the trier of cause was influencedappear pas-by
sion, or or into acorruption, fellprejudice, partiality, unwittingly plain
mistake, other mistakefor must beremedy any supposed soughtthe

and not left to a motion for a new trial.before judgment,

Petition, offor a new trial the cause 63 N. H.reported 283.
sets forth a ofThe which it ispetition variety grounds upon

done, accident, mistake,that has notclaimed beenjustice through
misfortune, that a furtherand and would behearing equitable.

term,was heard at at the trialThe and a fullpetition length
of theof the and evidence whichfindings, upon werereport they

made, was in the reserved case. The materialincorporated por­
intions of the the The court thereport appear opinion. granted

of the a new trial to the and thepetition, allowing plaintiff,prayer
defendants excepted.

Currier,L. Foster and F. D. for theW. plaintiff.

J. Albin,Mitchell & Batchellor and HBingham, for the defend­
ants.

Smith, J. A wasnew trial at the on thisgranted hearing peti-
accident,tion because has not been donejustice mistake,through

misfortune, and further L.,or a would be G.hearing equitable.
234, fact, conclusive,e. s. 1. If the is one itof isfinding unless

the facts and evidence it that thereupon reported isappears no
it; is,evidence to and thecompetent support question whether

accident, mistake,such or misfortune beenhas shown as will enti-
tle the to the relief for. Theplaintiff prayed specific reasons

for a new trial are three: 1. Areported granting mistake was
themade counsel in theirby plaintiff’s of thatunderstanding part

of the reserved case to declarations. 2.relating Dyer’s There is
reason to believe a mistake was made in the that therefinding
was no for the 3.by There isway prescription plaintiff. reason
to believe that the omission of a of notice to thefinding defend-



168 v.COX LEVISTON. [Grafton,

antsmf the use of the the claim orand ofplaintiff’s way, right
it,he mistake.under which was aused

The to1. evidence as was to.Dyer’s excepted.declarations
considered,of need theThe its not be norquestion competency

“ mistake, misfortune,”accident,whether the words orquestion by
statute,in such asused the is meant error or mistake resultsas

circumstances, not fromfrom fortuitous and such as arises error of
or from on' of counsel in refer­the partjudgment, misapprehension

they ofthe as arise in the course the trialence to of the casepoints
415,411, Marshall,Davis, 46v. N. H. Heath v. N. H.38(Handy

40, 472, Bank,v.Petition,see N. H. and Bergeronand French’s 17
655). made furnishes cause62 N. H. If the mistake counselby

trial, it,himself of thenew cannot availfor a the nowplaintiff
him the casebeen raised and decided uponpoint having against

of law onceand in 63 N. H. 283. Like asaved reported question
term, in the casethe law it is not reconsidered samedecided at

Holmes,v. 58 N. H.on a motion for a Plaistedrehearing.except
124; Woodward, 48; v. H. v. N. H.Bell 58 N. Bell619 Lamprey,

396; Jackson,443; v.437, 43 N. H. Carter 58Russell v. Dyer,
337;332,156; Head, Preston v.v. 59 N. H.N. H. Co.Amoskeag

aCo., N. a to set aside verdict59 H. 49. where motionIns. So
the wasin the the or because verdicterror of judge,for ruling

evidence, reserved, aon ais overruled case subsequentagainst
accident,the thatto set on byaside the verdictmotion ground

done,mistake, has not and founded onor misfortune beenjustice
be deniedembraced the willin exceptions, uponmatters original
Wrightthat been v.the matter has adjudicated. Boyn­the ground

ton, 353, 357; Railroad, N. H. 641.N. H v. 6140 Hale
ais reason to believe mistake2. The conclusion that “there

for thein the of nowas made way by plain­finding prescription
not within rule for newthe case the grantingtiff” does bring

set unless theverdict is not aside conflictA or awardtrials.
iswhich is founded soit and the itevidence strongbetween upon

be tribunal influencedit can seen that the was by passion,that
intoor fell a plainor unwittinglypartiality, corruption,prejudice,

219, 223; v.Clarkv. N. H.Free 59 Cong.Buckingham,mistake.
72;H. v.N. v. 13 N. Fuller331; Redington,H. Rand45Society,

84,71; N. H. 95. ThereN. H. v. 55Jewell Railway,Bailey, 58
testifiedThe witnesses who at thein this case.no such findingis

ataken short­1884, bynotes of their asin and the testimonytrial
at the on this Thepetition.were excluded hearinghand reporter,

evidence introducedat in 1884 contains thereserved the trialcase
of thefor the determination questionsas wasso far necessaryonly

therefore, to determineat trial. It islaw raised the impossible,of
sowas tonothe of way prescription contrarywhether byfinding
But if it werecase the rule.as to this withinthe evidence bring

otherwise, ofshould have been takenthe advantageobjection
in law aif the facts establish wayand reportedbefore judgment;
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been raised when thethe should havequestionby prescription,
dis­andin the former reserved case were consideredexceptions

of.posed
notice to the defendants of the8. If omission of a plaintiff’sthe

itunder useduse the of the or which heof and claim rightway
trial, theto ais entitled the newsuch an asobjection plaintiff:

: comes too late.same theremark objection Applicationapplies
a the factthe term for ofshould have been made at trial finding

latest,reserved, or, at the shouldthe objectionbefore the case was
casethe the reservedbeen taken when raised byhave questions

aor accident is nobmistakewere under consideration. Such
has been ren­final or decreefor a new trial afterground judgment

Davis,484; 38Stevens, N. H. v.v. 44 Handydered. Thayer
411,N. H. 415.

in this case.of the UponThese observations questionsdispose
here, the theuse ofit would seem thatall the facts as shown

title nothis in wasthe and predecessorsby plaintiff:passage-way
been done.adverse, that no hasbut andpermissive, injustice

sustained.Exceptions

Allen, J., concurred.did not sit: the others

Benton, a.v. BentonEx’r, &

ifof a anddeath is vested legacy,limited he the Spaid uponA tolegacy
at take.die before his heirs lawlegateethe S

Equity, of the will of Col-the executorBill in survivingby
Lebanon, of andBenton, for the willofbee C. late interpretation

the clauseof the sixthto the distribution estate.direction as By
relatives,are toof a number of smallthe will legacies givenlarge

“ saidthe decease ofto as soon as be afterto be each may mypaid
A.,” G. Ben-$500one of to Jamesthemwife Susan beingamong

wife,himself, his sonhiston, “to be divided betweenequally
James, hisand daughter Mary.”

wife, A., theand inafter the decease of said Susanmy“Lastly,
theI andof bequeathfinal disposition my property, givehereby

orfound how-rest, and of estate whereverresidue remainder my
situated, in conse-to estateever or revertingany property my

of some ofof a with the conditions myquence non-compliance
brothers, nieces, herein-and their wivesto my nephews,bequests,

executor, afterAnd I directbefore named. surviving payingmy
costs, administration,debts, distributeof to allall and myexpenses

hands,his,infound and said executor’s to myestate remaining


