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been raised when thethe should havequestionby prescription,
dis­andin the former reserved case were consideredexceptions

of.posed
notice to the defendants of the8. If omission of a plaintiff’sthe

itunder useduse the of the or which heof and claim rightway
trial, theto ais entitled the newsuch an asobjection plaintiff:

: comes too late.same theremark objection Applicationapplies
a the factthe term for ofshould have been made at trial finding

latest,reserved, or, at the shouldthe objectionbefore the case was
casethe the reservedbeen taken when raised byhave questions

aor accident is nobmistakewere under consideration. Such
has been ren­final or decreefor a new trial afterground judgment

Davis,484; 38Stevens, N. H. v.v. 44 Handydered. Thayer
411,N. H. 415.

in this case.of the UponThese observations questionsdispose
here, the theuse ofit would seem thatall the facts as shown

title nothis in wasthe and predecessorsby plaintiff:passage-way
been done.adverse, that no hasbut andpermissive, injustice

sustained.Exceptions

Allen, J., concurred.did not sit: the others

Benton, a.v. BentonEx’r, &

ifof a anddeath is vested legacy,limited he the Spaid uponA tolegacy
at take.die before his heirs lawlegateethe S

Equity, of the will of Col-the executorBill in survivingby
Lebanon, of andBenton, for the willofbee C. late interpretation

the clauseof the sixthto the distribution estate.direction as By
relatives,are toof a number of smallthe will legacies givenlarge

“ saidthe decease ofto as soon as be afterto be each may mypaid
A.,” G. Ben-$500one of to Jamesthemwife Susan beingamong

wife,himself, his sonhiston, “to be divided betweenequally
James, hisand daughter Mary.”

wife, A., theand inafter the decease of said Susanmy“Lastly,
theI andof bequeathfinal disposition my property, givehereby

orfound how-rest, and of estate whereverresidue remainder my
situated, in conse-to estateever or revertingany property my

of some ofof a with the conditions myquence non-compliance
brothers, nieces, herein-and their wivesto my nephews,bequests,

executor, afterAnd I directbefore named. surviving payingmy
costs, administration,debts, distributeof to allall and myexpenses

hands,his,infound and said executor’s to myestate remaining
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to,•relatives above referred in a with theproportion corresponding
sums theunder sixthbequeathedalready paragraph.”

wife,After the death of the testator and before the death of his
five theof to whom were in the sixth clausepersons legacies given
died, them James G. Benton. The asksamong plaintiff direction
to whom the residue of the in hisestate hands shall be paid.

Cotton,H. forW. the plaintiff.

S. and E.W. Ladd P. Kendrick (of Massachusetts), for heirs of
deceased legatees.

Smith, vested,J. The to the arelegacies residuary legatees
and not their the widow of the testator.contingent upon surviving

rest,He intended ofto his whole theestate. Hedispose gives
residue, and ofremainder his estate to named incertain legatees

will,the sixth wife,clause of the the of his andupon decease
directs his executor to the inover same to them ..thesurviving pay
same as the in the sixth clause areproportions legacies given pay­
able. It is as he had theof residue of hisdisposed estatethough
to these the ofdecease his wife. Brown v.legatees, payable upon
Brown, 281;44 H. 11;N. v. Dow, 55 N. H. FeltonOrdway v.

202;41 H. v.N Clough, 52 N. H. If heSawyer, Burleigh 267.
had intended theirto make theirtaking contingent survivingupon

widow,his we should to find inhis intentionexpect expressed apt
words, and not left to be inferred. For the thesame reasons leg­
acies the sixth clause andare vested notgiven by contingent.

The the sixth and clauses tolegacies by Jamesgiven residuary
G. Benton oneare fourth to his onepayable legal representatives,

widow, Benton,fourth to his G. Louisa one fourth to his son
James, and one to hisfourth Mary.daughter

The two clauses construed show that the testator’s inten-together
was,tion that the the clause to him shouldlegacy given by residuary

himself, wife,be divided children,between his and his two and
in the same as the the sixth clause.proportion legacy given by

nieces,brothers,He “to andgives their wives beforemy nephews,
Benton,named.” Thus Mrs. the wife of his Jamesbeing nephew,

G., is included the mentioned as Theiramong persons legatees.
children, andJames are withmentioned other relatives inMary,

clause,the sixth and were beintended to included within the
“nieces,”terms and are“nephews” theyalthough grandnephew

and No reason for their mothergrandniece. appears including
G.,ifand Jamesthem. would take three fourthsexcluding living,

of the two in trust hisfor wife and two children. Thelegacies
dead,trustee the aof new trustee to receivebeing appointment

their shares for the of them over tomerely thepurpose paying
iscestuis trust when the same will beque unnecessary, purpose

attained theirthe executor’s shai’es to them.by paying directly



171December, v. HILL.GERRISH1889.]

died before theThe to the four other whopersonslegacies
to theirof the testator arewidow payable legal representatives.

discharged.Case

Bingham, J., concurred.did not sit: the others

Adm’r,Gerrish, v. Hill & wife.

andpremisesa of theis by conveyanceright extinguishedThe homestead
therefrom.removal

22,the court. OctoberClaim. Facts foundHomestead by
the1888, commenced the of an executionlevythe againstplaintiff

Enfield, in the defendants nowa farm in whichdefendants upon
8,1888, the defendantshomestead. exchangedclaim a September

Franklin,infor smallEnfield farm with one a farmthis Colby,
thathim deed of it. The defendants claimaand gave warranty

25,farmto reside on the Enfield until Octobercontinuedthey
1888, Theirafter commencement of thethree the levy.days

28,a homestead was the officer Novemberdemand for made upou
had, aAt that time were1888. living upon,they actually .and

in farm.homestead their Franklin

Heath, theI. S. for plaintiff.

Stevens, for the defendants.Leach &

Clark, in the EnfieldJ. The defendants’ homestead farmright
ofthe their interest in it andwas conveyanceextinguished by by

1;L., 138, Woodward,from it. s. v.their removal G. e. Currier
N. H. 63. Whether moved when the62 badthey actually levy

commenced, and whether the value of the farm was morewas
the$500than above is immaterial. The ofvaliditymortgage,

the thetheir claim existence of homestead atdepends upon right
the had northe time of demand. As neither titlethey possession

made,was forwhen the demand their a homestead wasapplication
Besides,denied. the fact that the defendantsappearsproperly

had,and a in their farmwere homestead inactually living upon,
when made the demand for a homestead in Enfield.Franklin they

but at tbc time. HornThe law one liomestead same v.exempts
N. H.39 478.Tufts,

denied in theHomestead farm.Enfield

Bingham, J., did not sit: others concurred.the


