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the of the andreferee found tliathas agent plaintiffs, soliciting
order, know,did not and had no reasonable cause forthetaking

be inthat alcohol ordered was to resold this statethebelieving,
in the case.law. No of law arisesto questioncontrary

overruled.Exceptions

Carpenter, J., the others concurred.did not sit:

ROCKINGHAM,JUNE, 1890.

v. & Maine Railroad.Huntress Boston

the administrator of a personIn action aagainst railway company byan
nothere evidencekilled a train on a level when isby crossing,highway

suicide,heintoxicated or that committedthat the deceasedwas insane or
his ofexerciseand evidence on the of his negligence,no direct question

from the instinct of self-preservation.care be inferredmayordinary
a railroad with fullordinaryof prudence, operatingWhether persons

acci-of the of a would guard againstsuchdangers crossing,knowledge
trains,of thea there or theflagman slackening speeddents by stationing

a ofis fact.question

Huntress,CASE, the of Martha L. theadministrator plain-by
wife, thetiff’s who was killed a ofat defendants’grade crossing

for The motionroad. the raised aVerdict plaintiff. byquestions
for a nonsuit were reserved.

Batchelder, for the defendants. The deceased could haveFrink &
have,if If she saw it she couldseen the train she had looked.

etc.,her horse. In RailroadChicago,avoided collision by stopping
702,697,Houston, the wife acrossv. 95 U. S. wasplaintiff’s walking

“the bound to listen and to look beforetrack. She was attempt­
track, train,into the order to avoid an andcross approachinging

to intonot the of Had shewalk place possible danger.carelessly
senses, both hear seeused her she could not have failed to and to

them,If omitted to use andthe train which was shecoming.
track, she was ofwalked theupon guilty culpablethoughtlessly

to her toand so far contributed as hernegligence, injuries deprive
them,If,to others. she sawof of theusingany complainright

train and undertook to cross the track instead of wait­coming, yet
thefor train to and was of herthe pass, injured, consequencesing

cast themistake and cannot be defendant. No rail­temerity upon
heldroad can be for a failure of of that kind.experimentscompany

chooses, to risks,If one in such a take he must thebearposition,
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. . Not even aof failure. .consequences plausiblepossible
be unless wefor the verdict can wander fromsuggested,pretext

into of and . .evidence the conjecture speculation.the region
thehave erred had it instructed asThe court would not jury,

theverdict for defendant.” theto render a Many'ofrequested,
cases,rule,an to alldecisions it down as unqualified applicablelay

to look and listen before tothe mustthat traveller stop attempting
in that mustauthorities concur hecross the rails. All the holding

of andat least the reasonableexercise precaution looking listening.
foris stated are too.numerous citation.cases in which hisThe duty

etc., Newburn,v.Railroadfew of them are sufficient. Maryland,A
Ritchie,391; v. 102Columbia Railroad Pa. St.62 Md. Reading &

140; Railroad,Railroad, v.425; v. Iowa 105Pierce 78 Allyn
; ; v. Railroad,Me. 100Railroad, 85Mass. Lesan 77 Gaynor77 v.

Railroad, Railroad,208; ; v.23 Wis. 43 Rothev.Mass. Langhoff
Railroad, ; Railroad,256; 33 Haas v.v. Wis. 6721 Wis. Delaney

Railroad, 144; Railroad,v.44; Stevesv. 47 Wis.41 Wis. Kearney
Railroad, 61;422; 39 Y. Havens Rail­v. N. v.N. Y. Ernst18

468;road, ; Railroad, Y. v.v. 42 N. Cordell41 N. Y. 296 Harty
660;330; Y.Railroad,Y. v. 45 N. MitchellRailroad, N.75 Gorton

Railroad, 273;655;Railroad, v. N. Y.64 N. Salter 75 Con­v. Y.
198;; Railroad, 98 N.Railroad, Y. 346 Tolman v. Y.v. 88 N.nelly

Railroad, 532; Railroad,v. 12010 Allen Hinckleyv.Butterfield
Railroad, ; etc.,257; 129 440 Rail­Chicago,Mass. v. Mass.Wright

Damerell,v.Bell, ; etc., 81Ill. 102 RailroadChicago,road v. 70
192;450; v.Railroad,v. 42 Iowa DonaldsonIll. Railway,Benton

165;; 22 Abbett v. Rail­293 v. Minn.21 Minn. Brown Railway,
396;482; v. Pa. St. No.Railroad Co. 5530 Minn. Coyle,way,

etc.,60;Heileman,v. 49 Pa. Pittsburg,Railroad St.Pennsylvania
etc.,280;Dunn, v.v. Pa. St. RailroadRailroad 56 Pittsburg,

169; 615;114 U.v. S.Pearson, Railway,Pa. St.72 Schofield
161;Stead, v.95 Railway,Co. v. U. S. StubleyContinental Imp.

34;13; Railroad, Y. Bacon v. Rail­v. 40 N.L. R. 1 Ex. Grippen
482; Q. B. D.road, v. L. 11 213.Md. R.Railway,58 Davey

“ betrainmen is well settled. There canThe of equallyduty
this that after discovered thatno doubt evidence the engineerupon

did he to arrest the motion ofin he all couldthe child was peril,
himor ran after hehis train. That he uponwilfully recklessly

inconceivable,he in is and can-that was certainlydiscovered peril
hisis not train thebound toengineer stopnot be assumed. An

Hethe track. has thehe sees some objectmoment living upon
visible,his and itswhen train isin broad perfectlydaylight,right,

instance,known, firstleast in thebe heard and atmustapproach
is, the inthe whatever it will leave trackthatto assume object,

. care in the. . Reasonableto manage-time escape injury.
stations,theirmust make time between andtrains whichofment

v. Rail-of does not more.” Chrystalthe requirehave right way,
fireman wereN. Y. 164. If the androad, 105 engineer negligent
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in to the-horse and seasonin tlie carriage stopnot discovering
in nottrain, must have beenthe deceased negligent discovering'

thein season to horse.the train stop

for theJ. and S.Emery W. Emery, plaintiff.W.

19, 1887,Doe, theafternoon ofC. J. In the plaintiff’sMay
mother,wife, M., with her on a crossedin a byhighwaycarriage

theat to cross railroadattemptedthe defendants’ railroad grade,
fromat a ofin front of a train that was speedmoving thirty-five

or butan There was no thereto miles hour. gate flagman,forty
“ 1885, 98,Laws ofsuch as are c.bywere requiredwarning signs,”

for or more1, 2, a mile in thess. 3. The railroad was straight
was thefrom the train Oncoming.direction which highway

rail onefrom the nearest to a hun­where M. was pointdriving,
it, viewan unobstructedten feet from there was of thedred and

thefor a At rodsrailroad distance. whistling-post, eightylong
law werethe the whistles andrequired by given,from crossing,

the to thewas Thepostthe bell from crossing.constantlyrung
driven thekind and was with­crossinghorse was and upongentle,

locomotive,was struck the and M.out The bycarriagestopping.
fireman,mother killed. The inand her were being engaged put­

firebox, thein the did not see horse and untilcoal carriageting
of the Theit too late the train.was to slacken engineer,speed

side of the notat his ahead on the didright engine,post, looking
the on the sidesee the horse and track leftcarriage approaching

that there was nountil notified the fireman. faultAssumingby
fireman, is itin or the whether couldthe engineer question prop­

of duefound the collision was caused want care onbe that byerly
defendants,of with no want ofthe the due carepart contributory

on the of M.part
“ level,road onIf a railroad crosses a common the same those

toon have a over theeither ofpass pointtravelling legal right
and to due the of those ou-caro on partcrossing, require travelling

other, to . . From thetlie avoid collision. . character and!
train, theof a and ofmomentum railroad requirements public-

thereof, it cannot be that ittravel means shallexpected stopby
an theand to to makeprecedence approaching wagon crossing-give

: it is the the to wait for train. The trainfirst of thewagonduty
But itthe of is to duehas and boundpreference right way. give

of its so that the and allow it.wagon stopwarning approach, may
to and to to if the isuse exertionpass, every stop wagon inevitably
in the must be reasonable and ButSuchway. warning timely.

is on cir-what reasonable and timely warning may depend many
,cumstances. . The of a train a. at shouldspeed crossing

not be so to render the of itsas whistle-great unavailing warning
bell; and isand this caution when theirapplicable soundespecially

noises,is obstructed winds and other and whenby intervening
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the railroad from see-who arethose approachingobjects prevent
iscases, if an unslackenedtrain. In such speeda cominging

•desirable, at theshould be stationedwatchmen crossing.
“. area railroad trackhand, who arethe other thoseOn crossing

tq whetherascertaincare andbound to exercise diligenceordinary
incentiveshave, indeed, theis greatest-a train Theyapproaching.

in if collisioncaution, hap-are imminentfor their lives dangerto
evidence, thatwithoutit will not beand hence presumed,pen;

But not-case.care in ado not exercise particularproperthey
hazard, human ordi-of the inthe the mindinfirmitywithstanding

ofathat often do manifest degree negli-men is such theynary
carewith theinconsistent and prudence-and-temerity entirelyigence

them, such, as an ordinarily prudentis ofwhich namely,required —
such theWhen isunder the circumstances.would exerciseman

evenfor their■case, thoughobtain injuries,cannot reparationthey
theirare the authors'ofbe in fault. Theythe railroad company

the train. . . railwaymisfortune. has■own Conceding .that
onthe are still equalofthe of crossing, partiesright .precedence

. . The.care and rightterms to the exercise of diligence.as
the the whole.. . does not upon wagon■of imposeprecedence

with, condi-andisa collision. It accompaniedof■duty avoiding
to due and warningof the train timelytioned the giveduty.upon,

thewith. . . Both are mutualchargedof partiesapproach.
ofand thelookout for degreea careful danger;ofduty 'keeping

as aeither side is suchon manprudentto be exerciseddiligence
of the case.”the circumstancesexercise under Continentalwould

Stead, 161, 164, 165.v. 95 U. S.Co.Improvement
.to,conditions, amounting gen-­commonfacts and prevalentMany

ofor observationrules, jurors,within theoral ordinary experience
be adopted byascertained mayof by reasoning,■orcapable being

to toin-cases not shown be exceptionsof■themas decisiongrounds
“ bewhether it aof pre­The sanity,such rules. presumption

is,,in sense, evi­fact, one a substituteor of forof lawsumption
is sufficientof primaThe sanitydence. presumptiongeneral, fade
of no evi­athat fact to warrant wherefinding sanityevidence of

it be“If merelyto showis introduced insanity.”dence tending
fromdrawnfact, ait is nevertheless presumptionof.a presumption

mankind, werewhich the court wellofcommon experiencethe
to;the and it is aof pre­in the attention jurywarranted calling

have madewould thethe inevitablywhichsumption jury whether
Pike, 408,399,N.v. 49not.” State H.to it or•court had referred

thanare else deductionsnothing,444. “Natural presumptions
to thetherefore classand ofbelongtheyfrom general experience;

ofin anare founded assumption■circumstantialevidence. They
of con­with known humanfact, its principlesthe from consistency

the. conse­. . . is aware of natural■duct; a manas thatsuch
; arpthat as instances:others putactions withof his manyquences

¡I that he is alwaysnaturaladd the presumption,to which very
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are to thewhich obviously necessaryto those measurestakeready
heor interests. The thathis presumptionof propertyprotection

of to thosea share perceivewith sagacityis endowed competent
and,one; so to thethat he is truemeasures, instinctis a reasonable

is so.as muchthem,hisof nature as to being perceived,pursue
anda afrom which lawyer might argueThese are jurypremises

rule, then, ita be-­a the fact. Asdraw conclusion of general may
and totothat a man has exe­perceive, energyassumed sagacity

of hiscute, measure which the propertypreservation mayevery
J., Jones, 433,Gibson, v. 9in Watts 435.dictate.” C. Snevely

fireman had been killed run-the andIf defendants’ byengineer
theload which hadthe a oftrain logs plaintiff neg-ning against

actionshauled on the himbrought againstcrossing, byligently
without the directbe testi-their administrators maintainedmight
dueof used care. Itwitness that the deceased be-a mightmony
to avoid areasonable efforts collision thatinferred that madethey

“lives. The exercise of due caretheirwould manifestly endanger
circumstances,inferred, thefrombe under some ordinarymay

men, theof and instinct of self-habits and prudentdispositions
299, there cited. “IfR. and cases a.Pierce R.preservation.”

a crowdedbe driven and acarriage furiously upon thoroughfare,
to thatover,run be heproveis he would not wasobligedperson

attentive, recoverand he therecautious and weremight though
The natural instinctno witnesses of his actual conduct. of self-

in the of evidence. .would stand .preservation place positive
is,The of a trial that the experience,purpose jury intelligence,

twelve,of be of to settleand men availedmay disputed!judgment
isof fact. of the ... the same inThe dutyquestions judge

in it is whetherthis class of cases as others: to determine a case
is’ fit for the deliberation of the This to be-ispresented jury.

the anddecided ... facts circumstances inconsideringby
conduct,habits,evidence, in with the andconnection ordinary

men. . . absence of fault on the ofmotives of . The any piart
circumstances; andthe inferred from theplaintiff be dispo-may

sition of men to of themselves out oftake care and keep difficulty
Railroad,be into consideration.” Johnson v.takenmay properly

65,20 N. 69-71.Y.
Railroad, 248, 252,v. N. Y. itIn 58 was said “theReynolds

that the deceased was theinfer naturaljury might governed by
instinct of and would not himselfself-preservation, put recklessly

of But itand in death.” was also said “thatconsciously peril
men are careless and themselves to is thesubject thereby injury

mankind,common of and when noexperience injured, presumption
in wereexists the absence of that due careproof they exercising”“remark,at the time.” In this ofabsence proof apparently

of which,means absence than the from isother instinct itproof
admitted, the infer that the deceased would notjury might put
himself inand of death. Whateverrecklessly consciously peril
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when it is said that men ai’e care-is intendedmankindofportion
that theless, not thedoes propositiontheir carelessness disprove

of such care as ainstinct is evidence personuniversalandnatural
circumstances.would exercise under theprudence•of ordinary

not alteredin that of care isthe law findstest which degreeThe
it negligence.callingby

the caution and vig-of ordinary prudence, exercisingA person
as the test oflaw has duty,which the adopted mightilance

railroad into cross ahazardous attemptextremelyanmake
notof it doesthe mere factFrom great danger,of a train.front

con-himself andthat he exposed recklesslyfollownecessarily
intoxication, oris no evidence ofthere insanity,Whensciously.

care,of hison theand no evidence questionpurpose,suicidal
life,of animal itfor the preservationthe instinct provided•except

that, for some rea-circumstantialfrom this proofinferredbemay
and freedom from fault hiscare oqwith ordinaryconsistentson

due to histo cross was inadequate understandinghis attemptpart,
faculties,use of hisandIn the full vigorousrisk. possessiontheof

mind,of withorabsencea preoccupationeven momentarywithout
the ofto questionalert and diligently appliedhis intelligence

error ofhe act antrain to upon judg-the pass, mightforwaiting
train and the time that wouldof theto the speedin regardment

is reason to believe a mistake onThereits arrival.beforeelapse
accidents. A of theof portionthe cause many largeisthis point

a streetof the ofsuch crossinghave knowledge dangercommunity
a moderate as isatteam moving gait necessaryhorseof ain front

for thethem to wait teamwhether requiressafetyin determining
of that isof create arates degree dangerspeedBut highto pass.

infor-have no means ofthose who specialrealized by■notgenerally
a train is milesWhether going twentytheon subject.mation

;an of buton which the fewis opiniona questionor forty,hour
a Invaluablebe considered by railway expert.would•observers

motion, the mass of men aretime, distance, and rapid■estimating
reasons, train at a consid-when see atheyFor variousinexpert.

them at the rate of ortowards thirty-fivedistance comingerable
little to measure thehour, have ability dangeran theymilesforty

not of theit. areof ignoraut probablein front They■ofcrossing
collision, are to be misled an erro-but likely byaofconsequences

collision.of atheofview probabilityneous
actual or reason-knowledge,oftencare upondependsReasonable

Railroad, 408,State v. 58 N. H.expectation.and rightfulable
483, aRailroad, N. H. 485. After of60410; repealv.Nutter

road, universal custom of to thethe alaw of turningstatutorythe
A,infact cases of collision. If driv-anbe importantmightright

to the were Band right, injured byturningin a highwaying
liable,left,to the B be athim and turning mighttowardsdriving

not hisinlaw, for acting upon presumednegligence■common
had to B would turnfact that A reasonthe expectofknowledge
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find that A exercisedcouldA ordinaryto the jury properlyright.
Bthat wouldtheand acting expectation,incare expecting, upon

B who had arrivedcustom. Were awith the foreigner,comply
in which the lawfrom a ofthe accident countryhour beforean

left, histurn to collision withtravellers to theroad Athe required
If thatin either A knewactual fault Bbe without party.might

left, inA beturn to thehim to might negligent turningexpected
hisdue With ofknowledgethe without warning.to givingright

him to slacken hismight requireB’s prudenceordinaryignorance,
left, avoidthe or take other toor turn to col-precautionsspeed,

in theintroducingA careful person, daugers,reasonablylision.
materials, ondestructiveofof force or theuse possession highways

elsewhere, ofwith full probable consequences, adoptsor knowledge
toto be avoid anknown unreason-necessarythe measures by him

to themrisks that are lessof others to thanapparentable exposure
uninstructed andof their unskilled con-to him. His knowledge
of hismaterial elementdition be a duty.may

havebe to specialmanagers presumedRailway may knowledge
business, and to be aware of thethe of their constantof dangers

thatfrom the factat level andintelligentcrossingsperil arising
the ofoverestimate safetycareful tofrequently attemptingpeople

at Thein of trainscross front thusspeed.moving high danger
not theforeseen when defendants’ roadcaused was wasprobably

convenience onThebuilt. required public isby railwaysspeed
the atto be with levelpublicfound inconsistent safety crossings

no or watchmen. The ofarewhere there watch­gates expense
watchmen,men, or at all such wouldcrossings,and increasegates

suchthe cost of Without thetransportation. crossings, expense
more theof construction would have costnearly approached of

roads, the of wouldand notprice transportation haveEnglish
as it now is. Butbeen so far below rates theEnglish practical

the conflictdifficulties from of interests dopublic notresulting
case,tothe this or affectapplicable thechange legal principles

of action. The which thecanseplaintiff’s knowledge defendants
fact thatbe to have of the ofpersonsmay presumed ordinary pru­

trains,in front ofdence level crossingsuponfrequently go moving
ifthe trains towhen would wait for had beenthey pass they long

trainmen,or is aas ofemployed railway managers aknowledge
and commoncaused misapprehensionshigh anddanger by speed,

defendants,The awaremiscalculations. of thispresumably cus­
cause, bound toand its are act theirupontomary danger superior-­

to as men ofand take suchknowledge, precautions ordinary pru­
circumstances,take, in theirdence under thewould situation. In

case, others, it is a of factthis as in whetherquestion amany per­
the defendants’son of road with theirprudence, operatingordinary

the of level wouldofknowledge dangers crossings, guard against
there,accidents or thestationing flagmen slackening ofspeedby
the ofthe trains. If is done in decision ofwrong questions fact, it
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or abe alteration ofby judicialprevented,cannot legally rectified!
that, wife and herIt is- the mothertbe law. plaintiff’sprobable

train, could cross thethe and rails- beforesaw they safelysupposed
it arrived. Their increase their anddeafness it-­might vigilance;

that should have been acould be found they stopped byproperly
with of the fatal mistake intodutythe correctingflagman- charged

are atof liable to fall such cross­which ordinary prudencepersons
Railroad,Eaton 129 Mass. 364.v.ings.

Judgment on the verdict.

J., Smith, Clare, JJ.,Blodgett, Bingham,anddid not sit:
Carpenter, JJ.,Allen and dissented from theconcurred:

to warrant adecision that there was evidence sufficient offinding
M.,of and no thedue care on the expressed opinion uponpart

whether, fireman were inthe and notquestion assuming engineer
fault, of on the of thethere was sufficient evidence negligence part
defendants.

v.Batchelder Sanborn.

he sustained anlien of a will againstconditional vendorThe attaching
' condition,of thenotice the termshavingthe vendee althoughofcreditor

recorded,tonot and as provided byhave been sworn thethe contractof
1885.ofstatute

delivered the to Alonzo W.Trover, plaintifffor a bypiano
lease,to be acontract whichwritten purportingaPinkham upon

$5should the a month untilplaintiffthat Pinkham payprovided
interest, theand shouldplaintiffwith thereuponwas paid,$225

ofto him a bill of sale the instru-deliverand goodexecute
it should remain themeantime of the; in the propertythatment
time take immediate ofat possessionwho anymightplaintiff,

Pinkham. Thereof was noof failure byin case performanceit
contract,theto the faith of and ittheof goodaffidavit parties

this Pinkham received therecorded. Under agreementnotwas
in hishis home.it used familyand was by Septemberpiano,

Co.,of Israel Monroe & who1889, Dunbar,- the were27, agent
him,Pinkham, called and inquiredof upon concerningcreditors

condition. Pinkham to Dunbarfinancialand statedhis property
he had of the onwhich plaintiffbad a boughthe pianothat

he had theand which paid plaintiffuponthe instalment plan,
bad an examination theafterwards of town-Dunbaror$70 $80.

records, no record of contract betweenand anyfindingclerk’s
recorded, inthere a writtheand procuredPinkham plaintiff

Pinkham, theand it in& Co. placedof Monroe againstfavor
defendant, directions to attachsheriff,a withdeputyofhands the


