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STRAFFORD.

Ricker's Petition.

' .sense,a member of theIn a limitedattorney-at-law.anbemayA -woman
court; he doesof liis professionbut in tlie workof tliean officerbar is

state, for whichwomenof thein the governmentan officialpartnot take
law.the commondisqualifiedbyare

widow, toRicker, to be admittedPetition, M. prac-of Marfil a
tice as an attorney.

Richer,and M. M. se.Robinson, thefor proJ. petitioner,Lelia

of the[Copy statute.]

“ cause or appear, plead,A in may1. proceedingSect. party any
or ofcitizendefend, in his any goodor person byproperprosecute,

character.
“ ofofcitizen of the twenty-one years, good2. ageSect. Any

on to theand suitable applicationmoral character qualifications,
court, as antoshall be admitted practice attorney.supreme

“ toadmitted as anwho has been practiceAnySect. 3. person
ofcourt another statethecounsellor of highest judicialorattorney

inhabitant, be toan admitted practicewhich he was then mayof
evidence of hisin this state satisfactory goodas an uponattorney

his other suit-character, examination concerningwithoutmoral
is renderedsuch examinationwhen unnecessaryable qualifications,

of the case.the circumstances”by
“ shall taketo andattorney admitted practice5.Sect. Every

court, to the constitution ofsubscribe, the oaths supportin open
office,”States, and the oath of one ofthethis state and of United

“ . . will act in thethat . office ofof which isthe clauses you
to the best of learn-the court according youran withinattorney

discretion, as well to the courtwith alland fidelityand gooding
client. .as your

toshall be6. No commonly practice“Sect. permittedperson
court,been admitted theunless he hasas an in court byattorney

the aforesaid.and taken oath
“ ain manner intocourt shall summarySect. 7. The inquire

court,offraud, or anof malpractice, contempt againstany charge
of liisevidence shalland guilt suspendattorney, upon satisfactory

L., 218;office.”him from G. c.orhim from removepractice may
1883, c. 33.Laws
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Doe, C. J. citizen of the of ofage twenty-one“Any years,
moral character and suitable on toqualifications,good application

court, shall be tothe admitted as anpracticesupreme attorney.”
218, ‘citizen,’“TheL., ü. s. 2. word usedG. when in its most

sense,and mostcommon :comprehensive doubtless includes women
not,isbut a woman virtue of her vested theby citizenship, by

. . . withconstitution absolute ofright,any independent leg­
toislation, take in the either a voter or anas,aspart government,

officer, to be toor admitted as an . . .practice Theattorney.
‘ made,citizen,’ in the statuteword under which this isapplication

the wordis but a of with ofrepetition a vieworiginally adopted
Case, 376,aliens.” 377,Robinson’s 131 Mass.excluding 382..

oursa statute like in allUnder that material inare therespects
held init was casethat that an unmarriedinquiry, womanpresent

tonot entitled be examined foris admission as an Theattorney.
was,of the decision that the law of whichby wasground England,

from the firstour law of the until thesettlement Amer­country
Revolution, could,ican no woman in take an officialperson, part

state,in of thethe as or overseer of thegovernment except queen
without inof statute: no case isexpress knownpoor, authority

solicitor,womanwhich a was admitted to as anpractice attorney,
not,or an inbarrister: is the strictestalthough attorney at-law

officer,hesense, a comes near is toit: hepublic very required
office,constitutions,oaths to thetake the and oath ofansupport

remained withoutwhich has substantial ofsince the timechange
Lord Holt: admission he becomes anby court,officerof the and

behavior,hisholds office to removal: hisgood subject officeduring
the for it is theconcerns for ofpublic, administration justice:
thewhenever has intended to make a in thelegislature change

women,or of it has used words man­capacitieslegal rights clearly
its intent and the extent theof intended: in mak­ifesting change

theinnovations established of law on thisuponing long system
caution,the has with onesubject, legislature proceeded great step

theat a time: whole course of the inferencelegislation precludes
inthat the or women beof is toany change legal rights capacities

which has not been there has been noimplied, clearly expressed:
or action to asuchlegislative judicial having any provetendency

in the law and in as to admit1776 womenusage prevailingchange
officeto the exercise of that concerns ofthe administrationany

Case,This of decision was injustice. Leonard’sground adopted
12 93.Oreg.

was in Case,The same conclusion reached Bradwell’s 55 Ill.
537-541, was535, where it held that to licenseauthority attorneys

was derived from a statute. an“Although attorney-at-law,” say
court, “is . .the an . when he tohas been retainedagent

another, is alsoact for he much more than isan Heyet agent.
court, state,commission,officerof the his thisan in fromholding

court,oftwo’ members this and to be disbarred thissubject by
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‘our in his office.’ He isfor what statute calls mal-conductcourt
assist,in isthe administration of toto requiredjustice,appointed

office, is arrest while attend-of and froman oath privilegedtake
enacted, had,... the time this was wecourts. At statuteing

the law of . . .common England.provision, adoptedexpressby
. .were unknown in . WhenFemale attorneys-at-law England.

to this court the of licenses tothe gave power grantinglegislature
law, it thewas with not that thisexpectationpractise slightest

be men andwould extended to women.equallyprivilege
us, in theif taken would mean that of thisopinionThis step, by

filledin this be women.civil office statetribunal every may by
. .. . . The of our law rests on ancient .great body usage.

asthat women have been licensedmere fact neverThe attorneys-
is,at-law, isin a tribunal where immemorial as muchusage

in ofas it is and to be courts a sufficientjustice,oughtrespected
favor,inour their untilfor to exercise discretionreason declining

ofof in the offices state and thethe their participatingpropriety
of shall beenaffairs have theadministration public recognized by

of the ... If we coulddepartment government.law-making
in this the of those unwrittenmatter authority usagesdisregard

law,of our domake the we so inwhich great mightbody any
other, ofthe dearest and would becomeand rights person property

merematter of discretion.”a judicial
Case, 232,Wis. it held that the39 was statute leftIn Goodell’s

court,of to the of thethe admission discretion and aattorneys
wasto admit Miss Goodell denied on the ismotion that itground

not to women from the duties of theirpolicy tempt properpublic
to them duties to ours: thesex ofopening peculiar practiceby

service,law, is notlike one of thethe manymilitary employments
fit for women:that are discussions are inhabitually necessary

unfitof which are female ears:courts for thejustice habitual
these to relax theof women at would tendpresence public sense

“ come,”and If these are toof decency propriety. things thesay
“court, take no inwe will thempart about.”voluntary bringing

Case, 346,9 Ct. Cl. it was held thatIn Lockwood’s admission
is admission to an office a womanto the bar which is without

hold;to theand was thatopinion expressedcapacity womenlegal
theas well fitted for service as forare ofpracticemilitary law.

(said“In of misconduct an it wascases by heattorney,” p. 353),
court, ifthe and butbe attached theimprisoned;may by attorney

woman,a married she come in andwere that themight say mis­
her husband’s and thatoccurred in atconduct commonpresence,

his She theit waslaw fundsby compulsion. misapply of amight
fraud, and theclient, be of oror neglect husbandguilty gross be

Case,for the In Hall’ssued common lawat 50wrong.” Conn.
statute,131, to a a of court,the construction majority thegiven by

to tobe admitted the bar.allowed women Upon reenactments of
revisions, andstatute, andan old general compilations Circumstan­

lxvi. 15VOU.
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evidence, extraneous,tial contextual and it seems to have been
held that the had the law.legislature changed

woman,The common-law disabilities of a married whose legal
existence, extent,for some and to some was in thatpurposes merged

husband,of her have it thatmade she ashould bemay inexpedient
member the Herof forlegal admissionprofession. application

have been on the thatdenied she beformerly “wouldmight ground
bound neither her contracts nor thoseby contractsexpress by implied

the law towhich it is of the create between andpolicy attorney
Case, 535, ; Gilmanton,client.” Ill.Bradwell's 55 536 Alton 2v.

520; 460, ;N. H. v. N. H.27 v.Leighton 468-472 TowleSargent,
; Martin,Hatch, ;H. v.43 N. 270 Varnum 15 Pick. 440 Tarbell v.

Dickinson, 345, 350,3 Cush. 351. aA form of declaration in as­
“is,an For that whereas ... in con­sumpsit against attorney

sideration that the . . . had then andplaintiff retained employed
defendant,the as then an to and con­being attorney, prosecute

action, reward,.duct a . forcertain . fees and toreasonable
defendant,be he, defendant,the to the the thenpaid plaintiffby

skill;to .the use due and and . .plaintiff carepromised proper
nevertheless, defendant,the not his *said didregarding promise,
not, would, usenor and caredue and skill.” 1 Saund. PI.proper
& Ev. A married who268. woman suchcould defeat a suit by

and her coverture at the time of theprovingpleading making
contract, state,not be a In thismight competent attorney. legal
disabilities have been so far removed does not dis­that marriage

L., 183, 12;fora woman admission to the bar. G. e. s.qualify
57, 27;1879, 483,c. s. Webster, 481,Laws Harris v. N. H.58

92,484; v. Balcom, 95; Adams,64 N.Laton H. v.Seaver ante, pp.
“142, time;An act of143. cannot alter reason ofparliament by

but the common law since cessante ratione cessat lex.” Pott.may,
122; Co., 242,Colev.Dwarris Lake 54 N. H. 285.

.“The constitution . . vests in the courts all the judicial
of state. Thethe constitutional of such courtsestablishmentpower

with itto the to establish a bar tocarry powerappears practice
in admission tothem. And the bar be atoappears judicial power.

therefore, become veryIt a formay, grave question adjudication
here, thewhether constitution does not entrust the rule of admis­

bar, it,to as well assion the of to thefromexpulsion exclusively
Case,the courts.” 232, 239;discretion of Goodell's 39 Wis. Splane’s

527, 540.Case,123 St.Pa. The need not nowconstitutional question
If our ofbe considered. statute is an exercise of legisla­attorneys

it makes no in totive the lawcommonpower, change applicable
women,this case. It removes none of the of anddisabilitieslegal

619, 626,of their its635,none 54 N. H. If636.rights.destroys
statute,notare as a have neverthelessprovisions operative they

in and asbeen acted and well beacquiesced upon, regardedmay
court,force of rulesthe of for the of which a writ­having adoption

;not Bank, 604,is 613ten order Fullerton v. 1 Pet.necessary.
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statute,435, ofS., Pet. 451. anyU. IndependentlyDuncan 7v.
offor the transactionrulesof make suchcourt record mayevery

the Bac. Abr.laws of land.as do not contravene theits business
incidental,isTheed., Courts of U. S.1868) power(Am. (C).
forthe whichis, a of purposethat as means accomplishingimplied

“ TheH. The thatis 64 N. 177. provisionthe court established.
rules and orders oftime time establish prac­court from tomay

laws, itsandtice, for regulatingconsistent with the conducting
business, notin casesalland forms of proceedingsprescribe

208, ofL., is enactment commons. an6),for” c.provided (G.
different stateathe written law establishinglaw. In absence of

for the admission andto reasonable rulesof makethings, authority
“ inbar is inherentof members of the everyremoval necessarily

duties, as much so asit to itscourt, in order to enable discharge
149, 158;Case, H.24 N.the to order.”power preserve Bryant's

398, 399; Winton,391, v. 11French,v. State149 Mass.Manning
531;529,456, 460; v.Burr, 9 Wheat.ExOreg. parte Griffin

257; 777,244, 770,2 B. & 782. “TheHow. 3 Ad.Thompson,
whothe and the and counsellorsrelations between court attorneys

duties,it, arein their andand respective rights regulatedpractise
settled,it been the rulesAnd has wellthe common law. byby

courts, restsand of common-law that it withexclusivelypractice
ofto is become one its offi­the court determine who toqualified

counsellor,cers, heand for what cause toas an andattorney ought
Case, 9,be How. 13.removed.” 19Secombe’s

“ of is notThe an and counsellor like anprofession attorney
office act which for its contin­created an of congress, dependsby

creator,uance, of itsits and its emoluments the willpowers, upon
and the be withof which burdened conditionspossession may any
not the constitution. and counsellorsprohibited Attorneysby

States;are officers of the United are not elected ornot they
in the constitution forthe manner theappointed prescribed by

of such are officers ofelection and officers.appointment They
order,court,the evidenceadmitted as such its of theirby upon
andsufficient fair character.privatelearningpossessing legal

. . of is the of the courtThe order admission thatjudgment
the the as andparties possess requisite qualifications attorneys
counsellors, to as andand are entitled such conduct causesappear

court,therein. From its the become officers of thepartiesentry
and to for misconduct.are it holdresponsible professional They

behavior,their office and can be itofonly deprivedduring good
for thebymisconduct ascertained and declared of thejudgment
court be beento heard has afforded.after Theiropportunity

is the ofadmission or their exclusion ... exercise judicial
. . The. maypower. prescribelegislature undoubtedly qual­

itfor as . . .ifications the office ... may proscribe
the of of thefor avocations ofqualifications pursuit any ordinary
Garland, 333, 378,Ex 4 Wall. 379.life.” parte
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court, instances,in“The some will order an toattorney pay
tocosts his own client for or to the for vex­neglect, opposite party

oratious conduct. And if a rule be made animproper upon
costs, etc.,for the of or ofattorney delivery writings, payment

be notand it' the court will itenforce attachment.”obeyed; by
Pr. “At common1 Tidd 58. law an was liableattorney always

to be dealt with in a for ill attendedsummary way any practice
with fraud or and committed the obvious rulescorruption, against

indictment,of and No or informationjustice honesty. complaint,
was ever as the foundation of suchnecessary proceedings. Usually

cause,are commenced rule to show or an attachmentthey by by
answer;summons toor these are issued on motion or barebut
court,to the or even on the which the courtsuggestion knowledge

of ofthe an their own observa­acquire doingsmay attorney by
No formal or technicaltion. of the act ofdescription complained

tois deemed the of such a Some­requisite validity proceeding.
facts,times are founded on affidavit of the to which thethey

answer; cases,is summoned to in other an order toattorney by
roll;not beshow cause he should stricken from the and whenwhy

court know of thethe misconduct of anjudicially attorney, they
of their own motion order an towill be made a masterinquiry by

.whatever. . .without Nor can aprocessissuing any judg­
of removal be . . .ment considered as aproperly punishment

It isfor a crime or offence.” not a bar to a criminal prosecution.
“of removal is not as aThe mode of apower necessary, inflicting

offence,for but inan order to enable the courts topunishment
the scandal and which would be occasioned toreproachprevent

of the lawthe administration the continuance in ofoffice thoseby
trust,had violated their oaths or abused their towho and take

from such the and ofpersons poweraway opportunity injuring
further acts of misconduct andothers Randall'sby malpractice.”

Petition, 473, 479, 480;11 Allen Randall v. 7 Wall.Brigham,
540;523, 539, Case, 140, 147; Case,Kimball's 64 Me. Austin's

191, Winton,204; 456, 466;State v. 115 Rawle v.CohenOreg.
293, is,320.22 Cal. The tried in suchWright, a casequestion

“ man,whether, after the conduct of this it is that he shouldproper
aa member of which should standprofessioncontinue free from all

“whether he is an unfit to as an attor­suspicion,” person practise
Case, 829,Brounsall's 830. The issue of fitness forCowp.ney.”

of an is as andthe office as thegeneralattorney comprehensive
a to theraised for the removal of aby petition legislaturequestion

or officer address. An of thejudicial bymilitary adjournment
received,adverse evidence isafter an forhearing gives opportunity

as as would bedefence furnished a formalample by specification
filed before the Ashearingof arebegins.charges attorneys pecu­

accusations,to and sufferliarly exposed groundless may irreparable
a trial of thefrom of removal an orderonpublic questioninjury

cause, even if it ends in theirto show vindicationcomplete
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such order is not made unless man­anCh. Jus. 136, 137),(4 Camp.
v. 2interest. Meux C. B. N.the S.Lloyd,publicifestly required by

409, 411.
“ counsellors-at-law, werein neverorBarristers England,

Westminster, called to theat but werethe courtsappointed by
Case, 67,22 N. Y. 90. “Thethe of court.”bar inns Cooper'sby

ofof the inns court nowhereinstitution precisely appears,original
not and have no con­but it is certain that arethey corporations,

socie­from the crown. arestitution charter They voluntaryby
ties, to tofor have submittedwhich analogousages government

of But all the havethat of other seminaries learning. power they
to the bar is to them from thethe admission delegatedconcerning

toin instance their conduct is their con­and subjecteveryjudges,
Inn, 353,1trol as v. BenchersKingvisitors.” Gray's Doug.of

to354. That was an for a mandamus thecase .application compel
Hart, to the of adefendants to- call the barris­degreepetitioner,

mandamus was refused on the that theter-at-law. A ground
ancient and usual of redress was to the twelveway appealby

admission, courts,as of inherent invisitors. Thejudges power
inns,been exercised the with the assentbyhaving immemorially

revision,of the to theirand itsjudges subject qualified delegation
could be inferred from the circumstances. No one is called to

of thethe bar who is not a member an On of admis­inn. question
visitors,sion to inn there is no from the benchers.an Asappeal

the have over admitted membersjudges jurisdiction only actually
of inn. no to thean “This court has benchers ofpower compel

permitthis to individual to become a member of thesociety any
or to reasons do not admit him.”society, assign any why they

Abbott, J., Inn, 855,KingC. in v. Benchers Lincoln's 4 B. & C.of
. . . not858. individual has an inchoate to“Every right

be admitted member of of these societies.a make theirany They
members;own rules the admission ofas to and even if actthey

the this court can no insubject,capriciously upon give remedy
case,such a because in fact there has been no violation of any

J.,This case is to that of aright. analogous college.” Bayley,
in the same case.

“When the of the court of common the tri-fixing pleas, grand
bunal for of to be inheld one certaindisputes property, spot,”

the fell into abrought legal profession together, “they naturally
order, and,kind of excluded from Oxford andcollegiate being
itfound to establish a newCambridge, ofnecessary university

their This didown. at various timesthey by purchasing certain
houses called the inns of court and of(now . . .chancery).

read,Here exercises were lectures and wereperformed, atdegrees
law,inconferred the common at otheras universities in thelength

canon and The were those ofcivil. barristersdegrees (first styled
. . who to ouranswered bachelors:.) as theapprentices state

and of a . . . todid that ofdegree serjeant doctor.” 1 Bl.
22,Com. 23.
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“ advocates, counsel,them)Of or we call there(as generally
or Thetwo barristers and formerare species serjeants.degrees;

after of or atare admitted a considerable leastperiod study,
.in the . . both theseinns of court. From degreesstanding,

hisare to be counsel learned insome selected majesty’susually
must. . . . . . not bethe law. These counselking’s

in the withoutcause crown license.specialemployed any against
. . A custom of letters-. has of late prevailedyear’s granting

precedence crown thinksof to such barristers as the properpatent
areto honor with that of distinction: entitledmark theywhereby

are in theirto such rank and as respectivepre-audience assigned
the butsometimes next after king’s attorney-general,patents;

.next after counsel then These . .his majesty’s being.usually
counsel,with and withrank the king’s togetherpromiscuously

courts; butthem sit within bar of the receive no-the respective
sworn,salaries, are at beand are not and therefore to-liberty

in causes the all other andretained crown. Andagainst serjeants
in of commonthe courtbarristers pleas,indiscriminately (except

themtake thewhere areserjeants admitted) may upon pro-only
suitors, defendant;ortection and defence of whetherany plaintiff

clients,their thewho are therefore like dependantscalled upon
the Roman Those indeed forgratis,ancient orators. practised

influence:the sakehonor or at most for of andgainingmerely,
us that can maintainso likewise it is established with a counsel no-

fees; eonductio,velhis are not as locatioaction for which given,
honorarium; hire, but as anot as a or merebut as salaryquiddam

of collusion are. . . deceit orCounsel pun-gratuity. guilty
1, I, 28,3 withthe statute Westm. Edw. c. imprison-ishable by

in theand a and silence courts.”ment for a day,year perpetual
did theBl. 26-29. This statute not common-law3 Com. impair

inns t&the courts to the whichof disbarment delegated bypower
and exercisedthe members of the bar respectively bybelong,

to of the visitors fromthem the appellate jurisdictionsubject
derived.whom the waspower

of thereare told that in the VI were ten“We reign Henry
inns, inns eachwhich were called atchancery,lesser containingof

students, a more.hundred and some Theseleast one manygreat
:as of studies here learnedelementaryplaces theywere designed

writs, which were thenof and consid-the nature original judicial
this reasonfirst of the law: and for theseas theered principles

the When mendenominated frominns were chancery. young
here, inand were more advancedmade some years,had progress

inns Of theseinto the court. therewere admittedthen they of
number. . . . The of serjeant-at-lawfour in wasdegreewere

could be ain none ina very respectable light: judgeconsidered
but who had been aor common one firstbench pleasthe king’s

ofa to be called to thenor was degree serjeantpersonserjeant;
of ... atin the law leasthad been the studytill he general
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athis first entrancefrommeantwhichsixteen probablyfor years,
120, 121, ofed. 1787.Law4 Itoeve Eng.inn ofan chancery.”

"­ whoofBarristers, class lawyersthein are highestEngland,
bai’ris­courts. Everyin theaudience all superiorexclusivehave
calledsocietiesthe four ancientof one ofbe memberter must a

viz., MiddleInn, Temples,the andInnercourt, Lincoln’sofinns
housesof acquired. . . Associations lawyersInn.and Gray’s

law.the commoneducated inwerestudentsown in whichof their
the inns ofof law are now represented by. schools. These.

to theof callingthe exclusivecourt, privilegewhich still enjoy
dis-thecontrolorder of benchersbar, theirthroughand superior

to theto an. . . appealSubjectof the profession.cipline
of avisitors, thereject petitionascommon-law they mayjudges
andbar, theiror from societyto theto be called expelstudent

inn.of thebarrister or bencherfrom the profession any
inof causesis theof barristersbusiness advocacyThe peculiar

intofallsof businesscourt, a deal otherbut ... greatopen
theand pleadingsthe chiefhands. are conveyancers,their They

Theredrafted them.cases by. . all but the. are in simplest
andclass of conveyancers pleaders,is indeed a specialseparate

number of termsthe qual-havewho kept necessarypersonsbeing
called, out licenseswho, of takecall, but insteadfor a beingifying

few who actThere are still athe bar. personsto underpractise
andbut inlicenses, spe-such conveyancingunder generalspecial

of a barrister.of the workform juniorcial ordinarypleading part
is that of orbarristers queen’sThe rank king’samonghighest

court, on casesandthe case in opinionscounsel. lead giveThey
orthem, do not plead-to but conveyancingsubmitted they accept

Precedenceto their chambers.admitnor do pupilsing, they
counsel, barristers, isouter deter-well asas amongamong queen’s

exists,still butThe order ofmined sergeants-at-lawseniority.by
made, and it willhave been prob-newno recentlyappointments

extinct, counselof be-become the titlebe allowed to queen’sably
counsel.rank after queen’sSergeantspreferred.ing generally

fees,theirfor whichcannot maintain an action. . . Barristers
the of thenor canas they, usage pro-are byregarded gratuities,

fession, the intervention of ana case withoutundertake attorney.”
394,3 Enc. Brit. 395.

"­ in thehas been an professionThere understandingcertainly
suit,ina brief a civilbarrister not to exceptthat a acceptought

there no rule of. . But . . . is lawan .from attorney.
a matter ofit . . . Thiswhich can be enforced. being pro­by

. . . have laid down acedure, the . . . mightjudges
is be found.” Doe v.. : but no such rule torule . .general

182,171, 183, times,InHale, 225.15 A. & E. N. S. per­early
"­between counsel and client wassonal necessary;communication

It not until after thefor there were no ... wasattorneys.
Ill, I,c. E. c.statutes of Merton H. Westminster10),(20 (3 33),
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I, 1),Gloucester E. c. suitorsand that were allowed to(6 appear
at The counsellor forwaspleasure centuriesby attorney. many”‘the known as a of counsel inonly person lawyer.’ Argument

Broun, 677,N.v. 13 C. B. S. 698.Kennedy
“ It has been understood in this that the fees aofcountry phy­

sician are and not demandable of v.honorary, right.” Chorley
Bolcot, 317,4 D. & E. 318. and counsel“Physicians usually per­
form their aduties without totitle remuneration.having legal

been, Russell,Such has the Veitch v. 3general understanding.”
928,& E.A. N. S. 936. are to their“Attorneys responsible

unskilfulness;clients for or but no action liesnegligence against
acts,the counsel for his if done bona hisfor client. In thisfide

therefore, inthe counsel stands a differentrespect, fromposition
the 364,1 N.Swinfen,v. C. B. S. 403.attorney.” Swinfen

bar,“An atadvocate the a brief in the usualEnglish accepting
undertakes a but does not enter into contract orway, duty, any

or Cases indeed occur where on anpromise, express implied. may
hehe made would liable(if be inexpress promise one) assumpsit;

considered,but we think a is tobarrister be not as a con­making
client,histract with but as an orhimself officeupontaking duty,

client,the of which notin the but theproper discharge merely
in iscourt which the to be and the atperformed,duty public large,

have an interest. ... A counsel has overcomplete authority
suit, it,the andthe mode of all that is to it.incidentconducting

. . No action lie counsel. will for actagainst any honestly
indone the conduct or of the cause.” v.management Swinfen

890, 922, 923.920,Chelmsford,5 H. & N. “A a clientpromise by
to before,to a counsel for his whether madepay money advocacy,

effect;or after the has no . . .or during, bindinglitigation,
ofrelationthe counsel and client renders the in­parties mutually

of contract of and servicecapable making any hiring concerning
doubtful,in ... the authoritiesIf wereadvocacy litigation.

it was resortand to to the samenecessary principle, proposition
us to .to be founded on reason. . . The incaappears good

of the toadvocate in make a contract ofpacity litigation hiring
advocates,the and inaffects and of so is closeintegrity dignity

viz.,interests,therelation with of thehuman administra­highest
677,Broun, 727,of N.tion v. 13 B.C. S.justice.” Kennedy

736, “I cannot counsel is the of737. allow that the theagent
Best, J., Horn, 119, 120;3C. in v. Pol­Colledge Bing.party.”

B., 890,lock, Chelmsford,C. in v. 5 H. & N. 907.Swinfen“ motions, was,In the course tohearing formerly begin every
bar,with the senior counsel then to towithin the and call theday

order, on;senior in . . tonext and so . and inproceed again
the same manner the next and subsequentupon every day, although

half,notthe bar had been or a quarter, goneperhaps through
one of the former so that weretheupon any juniorsdays; very

va'in,to inoften attend able to onwithoutobliged being bring
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motions, Thisfor successive days.their many practice bearing
counsel, a differentintroducedbard Lordupon junior Mansfield

1 Tidd Pr. 461.rule.”
“ themost valuable enjoyed serjeantsThe privilege formerly by

to wasnumber)the were limited fifteen inbesides judges,(whoj
3 Bl.the in the court of commonofthe practice pleas.”monopoly

warrant,1834,27, thenote. InCom. Sliarswood’s byking,
inof and audience thethat the rightordered practising, pleading,

the ser-should cease to be exercisedcommon byexclusivelypleas
in that courtthat all barristers should haveand equaljeants, right

The order till10 waswith the 571. obeyedserjeants. Bing.
Wilde, in1839, when, behalf of four otheron motion made by

himself, ofthe the wasand exclusive serjeantsprivilegeserjeants
restored, on the that it was a of whichrightground legal they

of con-could be without an act Wildenot parliament.deprived
“ ancient,and of were as andtended that The rank office serjeant

foundation, heldthe same as thoserested on their lordships;by
them;thethere no evidence of existence of the court withoutwas

Newton,as ancient as the law itself.” anwere apprenticethey
tonot raised the of was heard onbarrister serjeant),degree{a

“ “said,the other The he contendedside. learned hadserjeant,”
the had no to issue a warrant interferedthat crown whichpower

then,the of thewith whatserjeants. Byprivileges authority,
it claimed to towas that these learned be entitled thosegentlemen

virtue of the writ werewhich“byprivileges? By royal” they
to . .raised the of the coif. . derived theirdegree They

the executive the samefrom andpower;appointment supreme
otherhad an to members of the barequal right empowerauthority

to warrant muchThe was of asenjoy equal privileges. royal
thisforce in barristers to in thecourt asauthorizing practise royal

writ theconstituted certain members ofwhich profession serjeants-
at-law.”

“ state,The of the and office of a serjeant-atantiquity degree,
law,” J.,Tindal, court,the “isC. of thesays delivering opinion

least, the theas the as existence of court itself. . . .athigh,
the state ofare called to and writ: whichserjeant byThey degree

ofof itself of the their office. . . .is a antiquitystrong argument
office,their fromoath of which has existed the earliest time—By

toan oath which no other is bound inbarrister attendanceby give
‘bind themselves to due atten-any particular they givecourt —

indance for service of thethe their causes.’ Asking’s people
exist,as authentic records the are found to beserjeantsearly any

the of andin court common there is no evidencepleas;practising
of barrister allowed to ... in thatpractiseother beingany

immemorial,court. . . time theFrom have. serjeants enjoyed
the of and in theexclusive audiencepleading,privilege practising,
court of common Immemorial is the most solidpleas. enjoyment
of all . . The warrant of thetitles. . crown can no more
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the office,who holds an- immemorialdeprive serjeant, of the bene-
fits it,and which to than it could alter theprivileges admin-belong
istration of the law within the court itself. The andrights privi-

'of the and the andleges serjeant, of the ofrights privileges peer
realm, foundation,the stand the sameupon immemorial usage.”-

“187, 232,195,6 N. C.Bing. 235. The of wasdegree serjeaift
of its most . . .deprived profitable advantage (exclusive

audience in the court of common the statute of 9 & 10pleas) by
Viet., 54,e. which extends to all barristers the of Ser-privileges”in 27,that court. 3 Bl.jeants Com. Stewart’s note.

English solicitors sinceattorneys-at-law the(called judicature
act of took bar,1873 are not members of the andeffect) are not

courts,heard in the and the ofsuperior them topower admitting
and thempractice off the roll has not beenstriking to thegiven

“inns of court. That of the which is carried onp'art profession
attornies is liberal and as wellby as useful to thereputable, pub-

lic, . . . and to be where actthey ought protected tothey
the best of their andskill But man is liable toknowledge. every
error. ... mistake,A counsel as well as anmay attorney.
Yet no one will that a counsel who has beensay mistaken shall be

counsel,with indeed,the debt. The ischarged in hishonorary
advice, and does not demand a fee: the demand aattorney may

but neither ofcompensation, them to be with theought charged
Yalden,debt for a mistake.” 2,060,v. 4 2,061.Pitt Burr. “An

is to be inattorney supposed court: and onalways present that
account has to him in common withmany theprivileges belonging
other officers of the court. Where an is he isattorney plaintiff,

court,entitled to sue in his own attachment of andby privilege;
the venue inmay defendant,Middlesex.lay Where he is he must

be sued in his bill,own court even as of a bill ofby acceptor
and cannot be arrested or holden toexchange; bail. . '. .special

also,An is reason of theattorney of hisby supposed necessity
attendance court,in from all offices thatexempt require personal
service: . . . and he was not liable to serveformerly in the

. allowed,militia. . . These are not so much forprivileges
the attornies, clients;ofbenefit as of their and are therefore con-
fined to attornies who or at least havepractise, withinpractised a.

1 Tidd Pr.year.” 264-266.
“An ... is one who is inattorney-at-law theput place,

stead, or another,turn of to his matters of law.manage Formerly
suitor was to inevery to orobliged appear person, prosecute
his'suit,defend ... unless license under thespecialby king’s

... But it is nowletters-patent. ... inpermitted gen­
eral, statutes,divers ancient whereof the first isby statute Westm.
3, 10,c. that be made to or defendattorneys may prosecute any

.action. . . These are now formed into aattorneys regular
are admitted to the executioncorps; of their office thethey by

Hall,courts of Westminster and are insuperior all officerspoints
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.are admitted. . . Noof the of which theycourtsrespective
courts,those butof such asinman can an anyas attorneypractise

that court:of anis particularanadmitted and sworn attorney
in thecannot conrtpractisebenchof the court ofattorney king’s

in; To the court ofof nor vice versa. practisecommon pleas
aadmitted solicitor therein.”is also to beitchancery, necessary

25,8 Bl. Com. 26.
sense,itslaw, in widestin anysignifies,“Attorney, English

turn, stead,‘the orin ofor to act placesubstitute agent appointed
confined to a class ofnowanother.’ The term is commonly quali­

offied forlegalundertake the conductwhoagents proceedings
ofthe actual thepresencetheir lawclients. the common par­By

but theties to ofsuit considered privilegea was indispensable,
in certain caseswas byconceded specialappearing by attorney

andMerton enact­until the statute of subsequentdispensation,
in allfor judicialments-made it bothcompetent parties proceedings
to haveto been at first dis­Solicitorsappeal1 appearby attorney.
the tofrom as not having powertinguished attorney’sattorneys,

distinction has beenbind but the betweentheir latterlyprinciples,
law,in actions atthe andasattorneys appointedagents formally

inofsolicitors who take care parliament, chancery,proceedings
incouncil, however, andInetc.privy ordinarypractice, language,

Thethe . . . qualificationsterms are necessarysynonymous. ”for of and solicitors are fixedadmission on the rolls byattorneys
in certainstatute. of the inferior-­act as advocates“They may

thecourts. exclusiveconsidered businessConveyancing, formerly
of the often Barristers arebar, is now attorneys.performed by

of an inunderstood the intervention all casesto require attorney
in criminal casesthat come them althoughbefore professionally,

a counselthe notprisoner unfrequently engages directly by giving
3 Brit. 62.him a in court.” Enc.fee open

“ tono anThe court common law had admitpower attorneyby
. . . . . . It was the of theto commonpolicypractice.
law, increase,andin bothorder that suits not thatmight multiply

in . .defendant should . Whileandplaintiff appear person.
the not to thecould a appearjustices permit person by attorney,

of his an attor-mightthe appointking, plenitude prerogative,by
in thisa to manner:and letters-ney, any person right appeargive

seal,or under theout of com-would issue chancery,patent privy
such ato admit such and aspersonthe justices attorneymanding
suit infor to the . . .another, in particular question.regard

in . .was an fact. . TheSuch an attorneysimplyattorney
was conferred into attorneysof clients appointpower England

inI, c. certain cases.2 Ed. Thestatute Westrn. (3 42),by
to confer thewas torightof this appearobject legislation by

...to the In those caseswithout king.applyingattorney
extend,did notacts theto which statute and courtsthe succeeding

rule. .the former . . Thewere in char-very rigid applying
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and of anacter were not at all involvedqualifications attorney by
these statutes. He was an in. fact. onesimply attorney Any
could, be an The sendby legal principles, attorney. king might
a to the courts to receive such as themessage person party may

Book,name. . . . The incourts one case 21say (Year Henry
YI, .30 that the.). rules of law an outlaw or anby

suit,attainted clerk be an in a suchattorneymay though persons
could not themselves actions. The reason couldbring why they

as was because sued in auter droit. . . .appear attorneys they
“Lord Coke tells us that the introduction of was aattorneys

and lamentable innovation the common law. 2 Inst.great upon
time,250. . .The for a . to theking, attempted regulate

I,.matter. In the 20th of Edward thehe directed tojustices pro­
discretion,vide and to their inappoint, according attorneys every

Seven score he for all but thecounty. thought enough England;
discretion,in their the number. .• .increase .justices, might

The idea that held offices out theofattorneys undoubtedly grew
limitation of their number in ofthe ordinance Edward I.King

however-,measures,These did not reach the evil. The legislature
IY,in the of the model act thispassed, reign Henry upon subject,

and allfrom which has derived ansubsequent legislation impress.
act,Inst. This after thein the mis­(2 215.) reciting preamble

chiefs out of the former as follows: thatgrowing system, proceeds
all shall be examined the and that theirattorneys justices,by by

roll,discretion their names shall be the and that beput upon they
fame,virtuous, ofand and be and swornreceived wellgood, good

to serve in their offices. And the other shall be outattorneys put
the discretion of the and if of the doby justices, any attorneys

die, IY,the shall make in hisanother c.justices place (4 Henry
statute,. . . Before this no had been made18). regulations

either to define the for an or to outqualifications attorney, point
who should be at to undertake the . . .office. Thisliberty
statute is itboth for what enacts and what it dis­very important,

office;It«closes. shows that an at that time held an thatattorney
no of attainments or character existed.system testing

the, roll;now for first time on the becomeAttorneys go they
record,of and cease to be mere in fact. . . ..attorneys attorneys

■Coke 4 Inst. laments the76) increase of the(in attorneys beyond
.number allowed law. . . Severalby stat­parliaments passed

utes the number of Coke Inst.decreasing attorneys (2 250).”
Case, 67,W.of Theodore in 22 N. Y.Argument Dwight Cooper's

68-76.
word,is an ancient and one that“‘Attorney’ English signifieth

turn, stead,is inset the or of another: and of these some beplace
. . . some asand be whoseprivate, public, attorneys-at-law,

is, suum,warrant from his master loco suo talem attornatumponit
which setteth in his turn or such a beman to hisplace attorney.

, .. The to deliver seizin . . must be. deed:authority by
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deed,a ofattorneyfor letter is as much as warrantd? attorney by
deed. . .for lilerae do sometime a . New aresignify persons

seizin;to be to monks,disabled deliver forattorneys in-private
coverts, attainted, outlawed,fants, excommunicated,fern persons

villeins, aliens, etc., be A fern be anmay attorneys. may attorney
“b,toto deliver seizin her husband.” Co. Lit. 51 52 a. In an-

Lord citesother Coke a from theplace Mirrorpassage[128 a]
excludes both infants femes fromwhich and covert being attornies.

. . here;But that is reconcilable with the doctrine. quite for
law meant,there attornies for suits at areprosecutingpublic whose

cannot beoffice executed without considerableproperly knowledge-
discretion: but here Lord in first ofand Coke the thepart sen-

seizin,tence confines himself to attornies to deliverprivate which
it beis an act so ministerial that done themerely may by most

“ ofn. 332. What manner menignorant.” Hargr., attorneys
be, be,to or rather what not to hear whatought they ought antiq-

ceux,hath said: estre touts auxuity Attorneyes poient queux ley
voile Femes estre nene attorneyes, enfans, nepoient serfs,,suffer.

oune nul est en auterment ne nulgarde defoy, criminous,que faut
nul ne nul n'est ane le ne nulessoigne, lefoy roy, neque que poet

Mirror, 2,counter, c. 21.”este s. Co. Lit. 128 a. The author-fc. “ beof a must deed that itity attorney byprivate may appear
that the his commission. Ofhas this allattorney pursued persons

. . thisare . a nakedcapable, being .only authority.” Bac.
Abr., Attorney.

“ assise, attaints,in writForasmuch as a of and utrum,juris the
have been often reasontroubled of the ofessoinsjurors by tenants;

it is that the tenant hathafter once inprovided appeared court,
essoined,nohe shall be more but shall hismake to sueattorney

him, 1,he c.for if will.” Westm. 42. the“By ofpolicy the
law,common that suits not increase andmight . .multiply, .

defendant, tenant,both and demandant andplaintiff in all actions,
mixed,real, and did in . . .personal, appear person, because

writs dothe command the tenant or defendant to appear, which
;was taken in and the inalways proper person entry every action

is,for the demandant or etplaintiff orpraedictus petens querens
die,seobtulit which was ever understood in proper :person but4

this and other statuteswhen had togiven way appear by attorney,
isit not credible how . . . suits in law (for the most part

and for when thetrifling causes),unnecessary parties themselves
home,sit at increased andmight quiet multiplied: so dangerous

ill haveand success ever had the breach of the maxims and ancient
rules of the common law.” 2 Inst. 249.

“ Our the of hislord king grace thatspecial granteth such as
“land,” cases,have in certain amakemay general to sueattorney

;.for them . . which orattorney attorneys shall have full
circuit,in all moved thepleas untilpower during the beplea

determined, or that his master remove him.” 2,Westm. c. 10.
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•““ Here,” ;Coke, . . . for theis an act of wheregracesays
statutes,this otherhis before andby might byking prerogative,

seal,or writ under his to anyby great' grantletters-patents,
defendant,or inor tenant to makedemandant attorneyplaintiff,

such,action, to beand command the to admitjudges personsany
is this stiled act of forfor him: now act anjustly grace,attorneys

this thehis assent to law for andthat the king gave royal quiet
to attor-his them makeof power herebysafety subjects, giving

in the lost suchcases herein profitneys expressed, whereby king
in 2 Inst.the seal he received such cases.”of as formerlygreat

377, 378.
“ It before the statutes which unto aseemeth that powergave

to an the would not suffer theman make thatattorney, justices
defendant, demandant, tenant,the or thethe or shouldorplaintiff,

action, . . •. because the words of themake inattorney any
&c.,fordo the defendant to and waswrit command thatappear,

Theto in form of intaken be proper person. entryalways every
demandant, is;orfor the obtulitaction plaintiff, quer.Stpraed.

venit; vie;non ideo est...se praed. praeceptumdef.^
&c., it is that towhich taken the was inplaintiffby appearquod,

statutes,now, hethe makeBut by may attorneyproper person.
>court-baron, courts;other and make' for suitin a or may attorney

court-baron;the or other but for suit atat hundred realpersonal
torn,leet, he doat the sheriff’s cannot it butor bythe attorney,

But itto do the same in seemeth thathe.ought proper person.
statutes,his and before thethe by prerogative, might giveking

suit,'a to in actionunto man make orattorney everywarrant
writs, letters,. that he direct his or unto the. . and may

courts, them to admit and receive suchof per-’commandingjudges
boundand that the are to do thetheir judgessons by attorney,

same.....
reddat,in atenant for life be“And if impleaded quodpraecipe

beto received to defend hisin reversionhe the may pray right
tenant, or hisdefault of the faint andthe upon pleading,upon

to received his But if hecannot bethere he by attorney.pray
unto the out of the thata writ justices chancery, testifyingbring

there, whereof,and therehearse cause thathath madehe attorney
cause,sick,is or other reasonable com-because he andis to say,

such for him in thethem to receive person by attorneymanding
is toreversion; and bound receive him histhe court ought by

. hisby. . And the licenceking, letters-patent, mayattorney.
a in omnibus mo-to make motisattorneyman placitisa general cf-

and hisvendis, cur’: hein by letters-patent mayquibuscunque8f
&c.,or toshall be grantwho attorney, may attorneymakeexpress

writ,. . . And the hishe will.or who king, by maywhom
another,to receive for suchattorneyto person personsend any

name, orwill suchthe other andpersonsas specially;generally
oras for the demandant thebe well as forthat plaintiff,may
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theor tenant. Anddefendant unto oneking may give authority
to for another in all courts,receive and in allattorney pleas,person

or three And thefor two a dedimusyears. king may grant po-
another,forto receive for atestatem causeattorney recitedspecial

writ, lame,because he is or or &c.,in the languishing, decrepit,
likeor such other cause. Ur he aspecial dedimusmay grant

in the to receive for another in allgenerallypoiestatem attorney
inwithout cause certain hewherefore doth so.pleas, expressing any

it the thatAnd also the hisby register letters-appearetli king by
the ofunto St. John’s of Jerusalem thatpatent prior hemay grant
friars, them, &c.,of his andmake two name in hismay place,

in a thewhich is the of that two friars shallplace proctor; make
infor the action which is or beattorney prior toevery pendant,

court, &c.,him andin for to hisagainst any lib-brought challenge
erties, and to them.for defend And also the his letters-king, by

an . . .unto abbot that he make apatent, may grant may
courts;for inall and all and the saidattorney pleas, abbotgeneral

and inhim others his room often asremove as itmay shallput
for himseem and needful so to do: and so this it dothgood by

allthat the unto his tomay grant makeappear king subjects
,manner,in the withoutsame orattorneys putting showing any

itcause in the And theby thatletters-patent. appearetli register
the same as wellthe under hisking may grant by letters-patent

seal, as under his seal.by letters-patentprivy great
the makes a“And when unto abbot,an orking general grant

other,unto to make such then itany general seems theattorneys,
into theabbot shall come or shall send his deed underchancery,
chancellor,his seal unto the that he hath madewitnessing such

his etc.and such attorneys, thepersons And chancel-thereupon
abbot,lor untomake theshall heletters-patent thattestifying

hath made such and such his inpersons all andattorneys pleas
courts, court,and these showed untoletters-patent the theupon

admit receive those forto and forjudge ought persons attorneys
these bethe and shall enteredparty; letters-patent record inupon

the And the send his writ unto thekingchancery. may justices
of unto thethe common or in or otherpleas, justices eyre, justices
whatsoever, that such a hathone hismadetestifying attor-general

in all and moved him,him oragainstney pleas quarrels andby
franchises,also to his franchises or to defend hischallenge com-

thethe writ that receive him formanding justices by attor-they
writ, also,is&c. There another in the that theney, register, king

his writ hisshall command in thatby justices eyre, admit andthey
liberties,receive the of such a one toclaim certain which he shall

make and claim before them his because himselfattorney, can-by
not be before them at the There is anotherpersonally day. form
of writ to the that admit such a one hisjustices, they by attorney,

thewhom said shall make his un-party attorney by letters-patent
der his seal. And aman make his before themay attorney justices
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in oran without writattorney chancery, suing anywithout making
them admit for thetounto the commanding anyjustices, attorney

defendant;or as the common course is at this dayplaintiff,party,
to in ofmanneran for appear everyfor attorney every party

and in theirthat can warrantsbyaction they appear attorney, put
writs, if not that in writs of insuch bewithout theyany entry

the or aor writ is covin between writthe which by parties,post,
inthe discretion do not admit manthen anyof justicesright:

defendant,the thefor unless defend-an partyto attorneyappear
confess him be his andsome to attorney,do' before justiceant

otherwise,warrant,thedo record or that hethe bringthat justices
at-,that hath thereout the he madewrit of chancery testifyinga

them for to receive him for his Butattorney.commandingtorney,
in which the will not admit the de-divers cases justicesthere are
as he inif came willby theyfendant attorney; cepi corpus,by

he hathhim until some andnot admit pleaded plea,by attorney
use to suffer the defendant to make attor-in discretionthen they

not make an the. . And a man shall. attorney againstney.
thesued a rescous returnedin action king. Uponany by byking

sheriff, him,it thean attachment awardedthe and upon against
hisbut shallshall not make upondefendant attorney; appearance
if aunto the Fleet. But the sendcommittedbe kingpresently

them that admitunto themseal commanding they attorneyprivy
him, withoutthe court to receive thefor attorney appear-ought

. In the. . a defendantance in person. praemunireproper
a writ to thewithout directedspecialshall not make attorney jus-

awarded, the defendanta adtices. After capias computandum
.. . He who misnosmershallmakeshall not attorney. pleads

. ..not make attorney.
. .be for her husband .covert“A feme attorneymay

.. . writs unto thein the directed bailiffsAnd see register
court,inadmit suchto receive andof hund. persons by attorney

seal, otherwise: andwill make under his or alsothewhich party
made,to toremove anddedimus attorneyswrits of putpotestatem

. . And if a man in. makein their places.others attorney
courts,inand defend other he come into answer maychancery

him, hisremove and make others andand attorneys:chancery
unto thehave a writ the of court wherehe shall justicesthereupon

is, that he hath removed him and madethe testifyingattorney
tothem him &c.his for receiveattorney, commandinganother

writin the ... a directed unto... registerThere is
for a woman who bereceive an toto attorney prayedthe justices

. .of her husband. . There is anotherfor the defaultreceived
unto him indirected the for rever-the justiceswrit in register

sion, is them totenant for life forimpleaded, commandingwhere
reversion,him in the if the tenant for life makeforadmit attorney

will, . . . that he thehe because indefault, as he conceived
tothat he cannot be receivedhath such an infirmityreversion pray
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covert,in And the like writ for a feme who hathproper person.
reversion, the for life isa and tenant and she conceiv-impleaded,

received,eth that her husband will not to be &c. But in thepray
it shall mentioned that the is orwrit be feme hath somedecrepit,

other that she come to becannot receivedinfirmity, conveniently
in ... If a man be for another in aproper person. attorney

real, . . . and afterwards covin between theplea by attorney
demandant, default,and the the makes for which theattorney

lost,island the tenant who lost the land shall have a writ of dis-
ceit the . . . An shall have anagainst attorneyattorney.
action of debt his client for which he hathagainst money paid

client, suit,unto for his for costs of or unto his counsel,any person
25-27, 96,&c.” N. B. 121.Fitzh.

“ The first ofcolonists New were fishermenEngland and farm­
ers, their leaders were and though withclergymen, they brought
them a idea of law and thegeneral English English liberty, regis­

them,ters of writs were sealed books to muchas as are to usthey
at this Instead of to theday. follow forms of theattempting reg­
ister, devised of their own. The recital ofthey processes some of
them will show that no reverence for ancient formsany existed

the courts .here. . . default foramong Judgments by want
of after due service of aany appearance single proper process, was
an invention of New hasand existedoriginal hereEngland, since
a date after the first settlement theofvery early . . .country.

areWe not aware of to this ancient Newany objection England
. . . The foundation of the commonusage. law,English with

niceties,its infinite was more than andnothing usage; usage
holds esteem,here as a in our asplace,high there.usage Indeed,

we the of the first colonists of theregard ignorance technicalities
of the common law as one of the fortunatemost in thethings his­

law; since,of the while the substance oftory the common law was
we lost a mass ofpreserved, happily great andantiquated useless

rubbish, and in its stead a couise ofgained ofpractice admirable
and one which seems to ussimplicity, far better than the most
codes of which haveimproved beenpractice recently introduced

elsewhere.” State,B. C. & M. v. 215,Railroad 32 N. H. 230, 231.
B.,The extracts from Fitzh. N. to the exercise ofrelating royal

before the statutes allowedprerogative airpearance by attorney,
a of what has been lost. Nopresent sample orprerogative statute

was ever in this state to enablenecessary tolitigants appear by
their The law the admissionagents. ofregulating isattorneys a

of ;the law of and ourpart procedure (ante, 211) commonp. law
allows such as and convenienceprocedure justice require. Boody

Watson, 162, 171-173,v. 178, 179.64 N. H. Justice requires that
a should be to conduct hisparty cause inpermitted person (sub ject
to reasonable of orrequirements ofpropriety), by any agent good
character, and that the test of the characteragent’s should not be
so as to therigorously applied constitutionalimperil to aright fair

VOL. 16LXVX.



226 RICKER’S PETITION. [Strafford,

Buttrial. no one should as an with-commonly practise attorney
out the mental moraland for a business inqualifications adequate

concerned,which the administration of is and injustice deeply
which his unfitness would serious hisdisasterbring uponnaturally

and himself. These rules of our common ofemployers law pro-
have affirmed L., 218,cedure been the G. c. ss.by legislature.

1, details,2. As a mass of the law on theEnglish subject, being
circumstances,to situation andour is not in force ininapplicable

state;this and if no relevant decisive ofand thatgeneral principle
here, mustlaw has been this case be determined theadopted by

law outcommon that of American conditions. Concord Mfg.grows
Saunders, ante,ante, 1, 6, 7;Robertson,v. v.Co. Statepp. pp.

39, 72, 73.
“1114,2In Olive v. Str. two were made:Ingram, points.

1. Whether a woman was of chosen asextoncapable being [of
And, 2. Whether inwomen could vote the Aselection.parish].

first,to the the court seemed to no . . norhave .difficulty,
it,think todid I there been wherecasesproper argue having many

offices of have been held therewomen, andconsequencegreater by
women sextons now in . . toLondon. . theAsbeing many

5 was tosecond 4 Inst. cited show women could vote fornotpoint;
.members of or coi’oners. . . But the not-courtparliament

thatheld this an office that concerndid notwithstanding being
care andthe or the of the morals of thepublic, inspection parish-

ioners, to womenthere was no reason exclude who fromratespaid
observed, ofthe of here was novoting:privilege they usage

stated, whichthem have thealteredmightexcluding perhaps
“ Lee, J.,I am of thecase.” said C.clearly opinion,” delivering

court,of “that a bethe woman sexton of amay parish.judgment
offices,muchhave held and indeed all theWomen almosthigher

Marshal,Queen, Chamberlain,asoffices of the Greatkingdom:
Sewers,Constable, ofGreat Commissioner ofChampion England,

Prison,a and forof members ofOfficer parlia-Keeper Returning
2. As to the second it would bement. if a womanpoint, strange

office,fill and be forherself the should votetomay yet disqualified
of members of andit. The election of coroners standsparliament

No woman ever in oron has satgrounds.special parliament
offor we mustvoted members and that whenparliament, presume
firstfranchise was created it confined to sex.the was the male

for suchwas no reason a office ofThere restriction therespecting
sexton, duties do notwhose concern the morals of butliving,the

dead.”interment of the 3 Ch.the Jus. 63.Camp.
1787, men,and twoIn a woman the ofhouseholdersbeing only

of the“the of Ronton extra-“antownship monastery Abbey,”
were overseers of the v.place,” appointed Kingparochial poor.

Stubbs, think,”393, J.,Ashurst,2 D. & E. 406. “We deliv-says
court,thethe of the of one“that circumstanceering opinion

of the a does not thewoman vitiatepersons appointed being
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43 is thatThe Eliz.only qualification required byappointment.
householders; itbe has no to sex.shall substantial referencethey
is, inThe then whether there is the nat-only question anything

the office should weure of that make women andincompetent;
where,think there is not. There are instances in offices ofmany

nature,a are held not to be as in thehigher they disqualified;
constable,chamberlain, marshal;the officeofcase of andhighhigh

constable, trust,that of isand a common which both an office of
likewise,and in a in the case of the ofSo officejudicial.degree,

Poor,Vin., 415,As insexton. to the case tit. that is no. conclu-
sive It is to be collected from the case that there wereauthority.

serve; so,other in the to and if the courtpersons parish proper
that had notheld the acted in tojustices improperly refusing

of a woman. Where there aare sufficient number of menapprove
office,to serve the are more butqualified they certainly proper:

here; therefore,that is not the ifcase and there is no absolute
it inis this instance from the of theincapacity, proper necessity

And ofcase. there is no it a formakingdanger general practice;
the are investedas with a ofjustices discretionary power appro-

bation, it is not that will of such anlikely they approve appoint-
ment when there are other proper objects.”

Greenbank, C.,v. 1In Hearle 298 3 Atk.Ves. a testa­(S. 695),
tor devised to trustees the ofhad to use his arealty daughter,

“minor, life,hermarried with herduring power, notwithstanding
coverture,” fit;ofto it as she should think anddispose while a

will,minor, she made a it in of thedevising pursuance power.
Hardwicke, Ch.,Ld. that executed,the was notholding power
said, areThere some kind of an infantpowers execute: asmay—“

he iswhere a mere instrument or conduit where nopipe, prudence
or is ordiscretion where his is not affected. 1required, right Inst.

‘New52 a. are disabled to be topersons attoruiesprivate deliver
monks, infants, coverts, &c.,seizin for feme: be attoruies.’may

delivered,ofAs this Lord Coke is it seems at firstopinion as if he
seizin;meant to deliver which is aonly ministerial act:merely

the latter words are Yet he himselfalthough general. Inst.(1
128 that an infant cannot be an it isa) says attorney: therefore

attoruies,much farundetermined how infants becanpretty unless
to ordeliver seizin such a act.ministerial But isthat different
from these kind of . . is. It said that apowers. feme covert

execute a was so determinedpower; inmay (which Rich v. Beau­
mont the of aexecution created beforeupon she waspower covert:
and in aso case before Lord so a to aKing) power covertfeme
to ismake leases ... I it intake law that thegood. disabil­

of an infant with to the real estate is moreity respect favored,
and a thatthan of coverts.stronger 95,Indisability, Hob.feme

somethere are cases and isthere a noteput: marginal ma­very
notice,And here I will take thatterial. the notes in Hob. are

‘this,to hisallowed be own. The note is coverture was not at
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as someso far and other disabil-common law infancy,protected
ities, theas sane &c.’ the ofnon beingmemory, ground disability

underfrom of but from the ofnot want powerjudgment, being
. .husband; as much ifher she as discovert. .having judgment

of an infant arises from want ofThe judgment.”disability
skill, infant,to an to be exer-“A of an officegrant requiring

ministerial,is . . .cised in void. Offices merelypraesenti,
do skill and and exercis-which not knowledge,require particular

even to women.be to andable by may granted any person,deputy,
Thus, the office of of a castle.a woman have themay custody

Lord Inst. mentions an instance of a woman’sAnd Coke 3,11][4
of in he thatoffice forester fee but observesthe simple;having

herself,office but toshe could not execute the was obliged appoint
the who should be sworn.” The earl ofa deputy, during eyre,

“ the of con-manors of the serviceHereford held by beingking
two aof and had issue ques-stable UponEngland; daughters.

office;before could thetion how the exercisedaughters, marriage,
to dothat make their sufficientit was resolved might deputythey

them; after the of the eldestit for and husband mightmarriage
. to. The was thedo it alone. . questionfollowing put

of died of the‘The late Duke Ancaster seizedhavingjudges:
‘sisters, doeschamberlain of twoofoffice great England, leaving’

alone, or both? Orto the eldest to ...said office belongthe
the a to executeit to nameking persondoes devolve upon proper

office, the The deliv-of the heir?’the during incapacity judges
toThat the office boththeir unanimousered opinion, belonged—‘

to; it. . . that both sisters execute•sisters might by deputy,” 3 Cru. 123—126.be them.’by Dig.appointed
988,Hudson, A. S. “was action15 & E. N. anv.Cobbett

Queen’s tothe a false return aof forthe keeper prisonagainst
trial, B., .HollocJc, .On before C. . thethehabeas corpus.

in ordid not either counselwho was custody, appear byplaintiff,
to con­hisin but wife andor appeared, proposedattorney, person;

Baron, confer­on his behalf. The Lord Chief afterthe causeduct
J., this; non-­Erie, to and the waswith refused permitence plaintiff

non-­the. in moved that. . The nowsuited. personplaintiff
. . cannotaside. . Lord C. J. Webe setsuit Campbell,might

hear theBaron in towrongLord Chief wasthat the refusingsay
an The nonsuit was regular.of as advocate.wife the plaintiff

called, orand counselwas neither byappearedThe plaintiff
him.but his to forwife claimedin appearnor person;attorney

whether,is, as of the wife of atherefore partyright,The question
his in cause. There ison behalf a civilinsist on appearingmay

here,first I Mrs. Cobbetta civil suit. The satsuch rule in dayno
aon of her husband for habeasto a motion behalfmakedesired

illus­; without the smallest as myI heard her scruple,andcorpus
Johnheard the wife ofHale Bunyan.trious predecessor [2

On of occasions the libertyeach thoseCh. Jus.Camp. 210-213.]
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in and in such a case incon-the was question;oí subject great
wife,from to hear the orarise person,venience might refusing any

was Butbehalf of the who under restraint. aon party proceeding
different: be nonisi is there can similarat very necessityprius

for the as counsel to conduct the cause forwife’sthere appearance
would tohusband. There at least be forher opportunity applying

;bar and we that on an occasionof the know sucha gentleman
honorarium,wouldmember of the bar come forward without anany

see And this be much than thatdone. would betterand justice
wife of come into court to nisithe a should at prius,party wrangle

her sex.in scenes inconsistent with the character ofand engage
Baronthink the Lord and brother did1 Chief Eriemy right.

Erie, Js.,. . . and concurred. RuleWightman,“Coleridge,
refused.”

“ questionThe real ... is whether an isinfant lawby
sheriff,theof duties of a of thecapable spe­discharging deputy

to andserve return a writ of attachment.cially deputed particular
. . It to. seems have been held that an infant couldalways

be a notnot So he could be an of a...juror. attorney
court, estate,. . . nor .administrator of an . . nor could

act ashe an executor until he arrived at the of seventeenage
. . . An couldinfant not execute the officeof ayears. judge,”

“nor hold the office of clerk of a court where it was of thepart
of the office to receive the of the suitors.duty money

disabilities,But these there arenotwithstanding many things
which can be done an infant. . . . of theFemalesbylegally

twelve,of and males of the of fourteenage age years, disposemay
of will. ... It has settledpersona] beenbyproperty long
that infants were of certain ministerial offices.capable holding

. . cases,. a examination of theUpon thorough adjudged

. .. we are that issatisfied the establish thatprinciple they
offices somesome can and cannot heldbe infants. Officesby

where discretionand and are nec­judgment essentiallyexperience
. . . not to be in theessary, are entrusted hands of infants.

ministerial,But hold offices which are whichthey andmay merely
more than skill .require and . . The ser­nothing diligence.” “andvice return of the writ seem . . . to be as min­merely

Officers,isterial Public ss. as can[Mechem, that beany657-659]
Graves, 408,conceived.” v.Moore 3 N. H. 410-412. The liabil­

of the sheriff held to bewasity for all whoprotectionample
be the actsmight or ofinjured theby negligence special deputy.

The or election of a to aappointment publicperson position,'the
taxation,of his work,and the of hispayment wages by importance

is,notare that sense,conclusive his in theproof public duty ordinary
a school,office. A teacher ofpublic a who ispublic selected by

board,the school but is not an officer Vt. is the(32 122), bypaid
district. A deeds, officer,of who is anregister is like apaid,

orphysician individuals whoby to need his ser-attorney, happen
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the best and. . . will“As andvices. piety givemorality
is totheto legislature empoweredgovernment,”greatest security

“ towns, orbodies relig­authorize the several parishes, corporate
. . . for... to makeious societies adequate provision

. . . teachers ofof piety,the and maintenance publicsupport
towns,. . . that the severalProvidedand morality.religion

.-shall . .or societiesbodies corporate, religiousparishes,
teachers,their own andexclusive ofhave the electing publicright

maintenance.”them for their andwith supportof contracting
1714,ofsubstance of the actart. 6. This is theBill of Rights,

139, 231.N. H.of custom. 53was an enactmentwhich previous
1819, theuntilof thean in theFrom history provinceearly day

of in meet­the voters townminister was chosentown by majority
Hisfrom the town employ­His was treasury.salarying. paid

thebycontrolledin built andas teacher ament meeting-house,
official,use, sense, itIn a certain waswastown for public public.

it was non-officialschool. Butof a teacher of alike that public
thebe called to it. Incoulda sense that womenin such legally

ministers, weretownsofof their electingexercise parochial right
womennow. Ifsocieties areasas unrestricted voluntary religious

schools, becouldbeen teachers of employedhad never public they
ofsuch, and without an alterationthe usage,as notwithstanding

law, has not been understoodbecause thatthe public employment
sense, it isoffice in theoffice. Not an ordinaryto be an being

law, the havecommon whatever mayto women at usageopen
“ minister and thesubsists between aThe relation thatbeen.

civil; subsists be­is that whichwhich he istown [by elected]
“Public teacherschurch isa minister and the spiritual.”tween

town, “are tochosen a”and every pur­of byreligion morality
state, much so as school-masters andof the ascivil officerspose

such,1, 14. InWilkins, H.)v. SmithMuzzy (N.magistrates.”
office andmade betweenconnection, no distinction publica being ”“ of the state meanscivil officers per­other public employment,

of the state.in the civil servicesons
female, notwho arenumbers of male and regardedpersons,Great

officers, andthe and selectedare public,as employed bypublic
service, isthe classificationIn the civilauthority.by publicpaid

and non-com-and commissionedasnot as distinct privatesamong
officers, line, at someand the location of the officialmissioned

instances, a testIn someofbe a controversy.subjectpoints, may
which is the sanc-universalbe found in that understandingmay

604; Shars.law. Mass.source of much common 107tion. and
common-lawWhile a removal of disability byLee. 196-199.Law

of schoolwomen to be memberswas to enablenecessarylegislation
1879, was87, 10, 57, no statuteL., 19),c. s. Laws c. s.boards (G.

as teachers.to authorize their election “Althoughpublicrequired
thatit does not follow every employ-office is anan employment,

under abeis an office. Ament man certainly employedmay
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contract, or to a service without becom­express implied, perform
Maurice,an officer.” U. S. v. 2 Brock. 96. “A officepublicing

Where,.. . is never conferred contract. . . . there­by
fore, contract,the in was conferred a itauthority question by
must be as an and not as a office.”regarded employment, public

Officers,Mechem, Public s. Ministers elected5. towns wereby
considered a class of teachers contract. thisIn andemployed by

cases, theother of contracts invoters wasmaking by town-meeting
ofan exercise is“A office dif­governmental power. government

Hartwell,ferent from a contract.” U. S. v. 6 Wall.government
385, A contractor for is393. the mail not an officer ofcarrying
the nor is the an office. v.Whitehousegovernment, employment

don, 10 N. H. 331.Lang­
Under a constitutional that no senator orprovision representar

should, elected,tive the term for which he “bednring was” state,to civil office of under the which hadprofitappointed any
term,been created such the were of thatduring justices opinion

‘office,’ in term,the constitutional of the“every meaning implies
an to exercise some of theauthority portion sovereign power,

laws;”either in or the thatandmaking, executing, administering
resolution,an the under aagent appointed by governor, legislative

for the of timber on the lands and otherforpreservation public
office,such anwould not hold and need not take the oathpurposes,

the constitution of elected or torequired by persons appointed
Hatch,481, 483;under this“office state.” 3 Greenl. U. 1S. v.

Pinn. 182. In a mob or insurrection,andispersing suppressing
file,be exercised the rank and wellsovereign power as asmay by

the or other commander-in-chief. In mak­by governor, president,
arrest,a lawful the sheriff theexercises same anding apower;

woman, assistance, officer,him not an isgiving necessary though
261,260, n.;not & P. Q.a 5 C. L. R. 6 B. 15. Intrespasser.

laws,the the officers,executing andsovereign power employs many
and workmen Mechem,who are not officers. Publicmany agents

Officers, 1, 2; Paine, 126,cc. Elections, ss. 127.
selectman is aA officer. State v. 53public N. H. 610.Boody,

A in the is a state officerrepresentative withinlegislature the
23,of the act of Haines,June 1818. v.Morril 2meaning N H.

Aldermen, 133,In246. v. 89 N. C. theDoyle was electedplaintiff
from,alderman ofan a while under ancity acting, appointment

States,the of the United at a oftreasury department $60 asalary
month, as ofwatchman a Thenight post-office statebuilding.

“constitution that No who shallprovided holdperson officeany
States,or of trust or under the United orplace profit any depart­

thereof,ment . . . shall hold or exercise other office orany
of trust or under the of thisplace profit state.” Itauthority was

held that the federal was notplaintiff’s an oremployment office
of trust or In such a case thereplace doubts,beprofit. ormight

a difference of A service be anopinion. public office ormay place
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sense,inof trust for some some within the ofpurpose, meaning
law,one not an office or trust for inof allthough place purposes,

sense, laws;thewithin of other andevery meaning legislative
intent anbe defeated invariable definition. In v.Rowlandbymay

372, was,83 N. Y. theMayor, whether hadquestion supervisor’s
“theto increase as an attendantplaintiff’sauthority compensation

“the court.” A statute had their creat-upon supreme prohibited
office,new ... or the salaries of thoseing any increasing

now in It was held limitoffice.” that the of the law was toobject
“wasthat it reasonable to the hadexpenses; suppose legislature

who, name,in mind ... all under thewerepersons any’‘of from the thissalaries and that inrecipients, city treasury;
extended sense the woi’ds of the act should be construed.”’“ ‘The term office has no or technical attachedlegal meaning

it,to itsdistinct from An office is aacceptations. publicordinary
but, office,or ascharge is not anemployment; every employment

it is sometimes difficult to between whichdistinguish employments
and those which are not offices. . . . ‘A is oneare officerpublic

who has tosome the is notand heperformduty concerning public;
limits,the less a officer when his is confined)to narrowpublic duty

because it is the and the ofnature that makeswhichduty, duty,
officer,him a and not the extent of his Bac.7public authority.’

Abr, 280; . . .Carth. 479. anWhere oremployment duty
one,ais which is defined rules lawcontinuing by byprescribed

office,contract,and not such a or andis anby charge employment
the it . .who is an officer. .person Theperforms powers
vested in the of the state of are eithergovernment leg-Mississippi
islative, executive;or and these ofjudicial, branchesrespective

have committed tobeen bodies ofpower separate magistracy.
.. . anWhether office has been created the constitutionby

itself, statute, incumbent,or . . . the as aby component
member of one the bodies of the aof is vested with por-magistracy,

‘of of .the the . The civilpower . wordsgovernment.tion ’officeunder . . . anthe state office in which is reposedimport
state,some theof of the and ofportion sovereign power necessity

some theconnection with or executivehaving judicial,legislative,
. .of the . The limitedlocal anddepartments government.

and of the levee induties commissioner can have no effectpower
the whether his is not an underoffice officedetermining question

the of the board ofstate. A member of or acounty police, justice
executive,anthe is as much officer under the state as thepeace,

or a thethe heads of member of Thedepartment, judiciary. pow-
ers to the office of levee commissionerattached evidently pertain
to of the athe executive branch Clothed with por-government.

commissioner,intion of the vested that the inpower department,
functions,the of his exercises asproper sovereigndischarge clearly

Alcorn,or a v. Miss.as the 36power Shelbygovernor sheriff.”
273, 288-290, The292. constitution that “no senatorprovided
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” “should, term,or his be toappointedrepresentative during any
state,”civil office of had been dur-under this which createdprofit

manifest,his term. of the clause wasTheing legislative object
the office levee was held to beof commissioner within theand

mischief which the intended towasprohibition prevent.
6,the constitution of 1846 s. the of the8),“By judges{art.

ofcourt and of the court werejustices supremeappeals prohibited
‘from of to office.’exercising any power appointment public’‘.. . The term office has a isandgeneralvery signification,

defined to be that virtue whereof afunction has someby person
another;in and itthe affairs of be oremployment may public,

or as exercised under butprivate, publicquasi public, authority,
the affairs of individuals. Theyet affecting only particular pres­

office,of a bank is and aof as an trustee of aidency spoken pri­
is,vate trust in holdsaid to the office of trus­ordinary parlance,

;tee and the term office is to an executor or etc.guardian,applied
referee, actions,A for the trial and of is an officerdecision exer­

So,undercising receiversjudicial powers authority.public
courts,the and for theby commissioners ofappointed appraisal

use, officers,for lands taken for are anddamages public strictly
and exercise the functions an office. Buttechnically of arethey

officers,not within the of thepublic inhibition constitution.
. .. are not called to thetake constitutional oathThey upon

of office.” of the in MatterOpinion 71majority Hathaway,of“238, 242,Y.N. 243. The of courts of law and topower equity
referees and receivers . was a. . ofappoint theirpart

and to andacknowledged at the timeauthority jurisdiction prior
of the of the constitution. were said to be officersadoption They
of the court. . . . The of the courts to actpower through
official of their own . . . was incidentagencies appointment
to their and to the court asjurisdiction, a ofpassed supreme part
the 3,of law and conferred s. art. 6general jurisdiction byequity,

therefore,of the constitution. . . . that receiversAssuming,
and referees are officers which we do not deter­public (a point

the of . . . was continuedmine), power in theappointment
new court . .the . constitution.”supreme by ofOpinion

case, 252,the in the same 253.minority pp.
“An at law is an officer of the court. The termsattorney of

the exactedoaths of him at his admission to the bar him toprove
so;be shall behave in office of‘you yourself withinyour attorney ”court,the with all due as well to the court as the client.’fidelity

Case, 191,Austin's 5 Rawle who203. have been“Attorneys
admitted to court,as such are officers of the ofpractice whom the

notice,court will take and will notjudicial themrequiregenerally
to show their to and if theauthority appear; declara­questioned,

of thetion that he has such willattorney beauthority ordinarily
Fuller, 443;Stevens v.sufficient.” 55 N. H. Steele,Thomas v. 22

“207, TheWis. 209. was theagreement ofsignéd by attorneys
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court;record. were officers of the and theirThey signatures
were known to the court.” Clark,v.judicially 11Strippelmann

“296,Tex. 298. The office of an is andattorney quasi public,
Walls,his conduct 95,semi official.” Ind.73 106.Ex parte

“For the better in what cases the courtunderstanding may pro-
ceed in the manner above mentioned [summarily by attachment]

.. . I shall endeavor to show: Where it somay proceed
court; and,the ministers of the Whereagainst others.against

As to the first of these I shall consider Where itpoints, somay
sheriffs, franchises,bailiffs ofproceed against and sheriffs bailiffs.

attornies,Where and others as such.against Whereacting against
First,show,other officers. ... I shall endeavor to Where

sheriffs,the court so bailiffs ofmay proceed against franchises, and
bailiffs,sheriffs for not a writ. Whereexecuting Secondly, for

it Where for not itdoing oppressively. Thirdly, doing effectually.
Where for a false return. .. . AsFourthly, making to the

viz.,second In what cases the courtpoint, in themay proceed
mentioned, attornies,manner above and othersagainst asacting

such, show, First,I shall endeavor to Where it somay proceed
them for afor without sufficientagainst appearing person author-

Where for to theirity. injustice clients.Secondly, Thirdly,
Where for . . . dishonest . . . Where thepractice. court

mentioned,in the manner abovemay proceed, other officersagainst
of the court. There scarce of this kind to be metbeing anything

books,inwith the I shall observe clear,that it seems fromonly
law,the reason whichof the all courts ofgeneral gives record a

kind of in the of their own offi-discretionary power government
cers, that insuch court suchmay mannerany proceed against any

officer, commands,such not tofor execute its or foronly refusing
them or butexecuting also forirregularly, remissly, oppressively,

all kinds of or done them in theoppression injustice executionby
offices,of their or color of them. ... In what cases coun-by

sellors are in mannerthe above mentioned. Itpunishable seems
clear, that are court,neither ofofficersnotwithstanding they any

office,nor invested with butjudicial as coun-any barely practise
sellors, inasmuch as have a toyet they special privilege practise

law,the and their tends to a themisbehavior bring disgrace upon
itself,law are for foul as other min-punishablethey any practice

12,C., 22, 1,isters of 2 5,are.” Hawk. P. c. ss. 30.justice
“Attornies and solicitors are to be considered as officerspublic

and ministers of is,this it that in courtsjustice. Upon ground
both of law and have stated fees allowed them forequity they

service,their and are under the of the several courtsgovernment
in relation to their behavior to their clients. The courts exercise

them,a much over and interfere much more inlarger authority
clients,contracts which make with their than do in otherthey they
is,. . .cases. this it that if anUpon ground attorney accepts

client,a from hisretainer and does not him,for the courtappear
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solicitors,. . . whenhim to do it. Attornies andwill compel
clients, bound to serveretainers from their arehave acceptedthey

courts.”which allowed the severalthem for the stated fees are by
478,CH., Booth,Hardwicke, Barn. 479.Ld. in v. Ch.Walmesley

“ ofare as officersis because attornies and solicitorsIt regarded
court, reliefhave been in the habit ofthe that our courts granting

motion, one of offi­the act asthem treatingagainst summaryby
court, and there to be redressedmisconduct in an officer of thecial

593,Whittemore, 22 595.manner.” v. Barb.in a Waterssummary
352,Lambert, 10 “came before the chancellorv.Merritt Paige

solicitors counsellorsWallis,of J. one of the andan appealupon
chancellor,court, an order of the vice . . . madethis fromof

Loubat,the of who was a purchaserapplication pendenteupon
in in this The suitof the cause.”lite of propertypart litigation

Merritt Lambert for the specific perform­was by againstbrought
lands,of a contract to and the bill was dismissed.ance exchange

thewas Lambert.Wallis originally During pen­employed by
a of the rents of Lam­of the suit receiver was appointeddency

land, rents came into the hands of Wallis when thewhichbert’s
hisdismissed. Loubat had to defendwas Wallisbill employed

dismissed,that land. bill Loubatto a of After the wastitle part
that Wallis him his share of the rents.for an order payapplied

chancellor directed a reference to a master to ascertainThe vice
of the of lotand the amount rents Loubat’s received byreport

Wallis; and to ascertain and what reasonable counselalso report
Wallis;to and that the confirmationshould be allowedfees upon

balance,Wallis ifof the master’s should Loubat thereport pay any,
in his hands after taxable costs and reason­remaining deducting

Walworth, , order, said,counsel fees. Ch thisable affirming —-
“ which the court in cases of thisThe upon proceeds,principles
kind, Lord in v.are stated ... Hardwickeby Walmesley
Booth, there and solicitors areBarn. Ch. 478. He says attorneys

be considered as officers and ministers ofto public justice.
an extorts more from his client than the courtsIf attorney money

of, his client moreor makes a contract with to haveallow money,
... In the duties ofthe courts will relief.give England,

counsel,solicitor,or and are differentalways performed byattorney
or solicitor beand of course the cannot permit­persons; attorney

for for his services thanted to stipulate any greater compensation
courts,of the or the tariffsuch as are allowed the practice byby

here, so asof fees fixed law. The same rule far relatesprevailsby
or Butto the services of an solicitor. as mostmere attorney

counsel,in the of asmembers of the profession practise capacity
if the client with hisas in that of solicitor orwell agreesattorney,

also,to the of counselsolicitor or attorney perform duty
counsel, for a reason­latter,the in his character of may stipulate

. But ishis services as such counsel. . . heable reward for
solicitor, counsel, con-as or or as tonot either attorneypermitted,
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demand,his . .tract with client . for of ora thepart subject-­
matter of the as a for his Thislitigation, services.”compensation

of thestatement law shows the of Chancellor Walworth’sground
Case, 311,decision in 5 of hisprevious andBleakley’s Paige opin­

ion, 619, 627,afterwards in v. 5 Den.expressed Ray Birdseye,
“that the issuedwho the execution was a officerattorney public

under the of state.”thisappointed authority
Case,In 1 Munf. 468 in theLeigh’s (decided 1810), question

“was, whether an at law awas toattorney person anyappointed
commonwealth,”office or civil thisor under withinplace, military,

section of3 an act to which a certainsuppress duelling, prescribed
oath beto taken suchevery his motion toOn beby person.
admitted to the ofbar the court ofsupreme withoutappeals, taking

“oath,this Mr. insisted that the of waslaw not anLeigh practice
commonwealth,or under the within the of theplace meaningoffice

act; the actthat intended offices and not onespublic only, private
he, down,of kind. I said it is laid thatany agree, generally,

at law in are in all ofofficers theattorneys pointsEngland respec­
intive courts which are admitted. 3 26.Bl. Com. Butthey

their character of of courtofficers in is derived from cer­England
under,tain restrictions are and in thatthey privileges they enjoy,

unknown in this. In becannot bailcountry, England, attorneys
cases;in civil nor can at law as solicitors inattorneys practise

nor in one of the courts of Westminster inchancery; attorneys
other; nor can be called barto the till struck off theany rollthey

nor,of if once barristers,admitted asattorneys; enrolled attorneys
till disbarred at their inns of court. . . . On theagain, other

cannot,hand, bail;heldbe toattorneys regularly, special they
bill,must suedbe notby can be sued inby theoriginal; they only

;courts to and are from inthey officesbelong exemptthey serving
be elected to their . . .inclination. Barris­they againstmay

ters at law counsel . . . take no oath of(king’s excepted)
office, and are not deemed officers of court. In no suchVirginia,
restrictions or exist: here are counsel. Inprivileges attorneys

too, it was held thatEngland, wereformerly attorneys compellable
to act. Co. Lit. a. But it295 has been since that anadjudged,

is not to for one, unless heattorney takecompellable appear any
fee,his or back the law,warrant. 1 And if theSalk. 87. even as

Coke,stated has beennot thus still counsel wereby exploded;
never 252,to act note to Co. Lit.thought compellable (Harg.

;295 and as ina.) the ofcharacters and counselVirginia, attorney
are inblended the same so onethat cannotinseparably person, be

as counsel,without as in whichengaged attorney being engaged
act;latter he is on no to it resultscapacity principle compellable

that no of the is so thisinpart profession compellable country.
here,therefore are no more ofofficers the court thanAttorneys

indeed,in are,counsel are A class of men in thisEngland. they
as well inas that in theconcerned administration ofcountry,
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and honor much isto whose integrity, ability,justice, diligence,
confided; . sworn to do their. . duty, regulatednecessarily

and liable torules of and summary punishmentpractice,by policy
these,or Butfor unworthiness misconduct. theirand privation

law,to our have in commontraits of the officer known theyonly
...with jurors.

“ are on the same here as inBut that attorneys footinggranting
court; still,; con­that are officers of Mr.they LeighEngland

this Intended, not officers within act. theare public fixingthey
test, he, I could not . . .of this our saidconstructionlegal

into the constructionforbear looking put by English legislators
acts,test, and whichon their abjurationand corporation,lawyers

in aknown to have been enforced and thatare interpreted spirit
our test cannotthe most of except against.rigorous expounder

6,act, III, it13 c. was. . . the Wm. enactedabjurationBy
office, civilshall bear or‘that who any militarypersonevery
etc., and all. all. . and persons preachers-­teaching pupils,

law,etc., as a at counsellorand that shall act serjeantpersonevery
solicitor, clerk,barrister, advocate, or notary, by practis­attorney,

a,s court, shall, three months aftersuch in withinanying they
office, themsuch or such take theenter take practice,’upon upon

. . alternative words takeoath of . The (orabjuration. upon
such,them, to the charactersreferred beforepractice) legalplainly

mentioned, did notand that the deem theirshowed parliament
be,to an office ornor was it understoodgenerally placeprofession,

so,if those wordsunder had wouldgovernment; thoughtthey
II,act,have been And the 13not inserted. Car.by corporation

1,2, shall bestat. c. it was enacted ‘that no orplacedperson
alderman, recorder, bailiff,in ofchosen office town-­mayor,any

councilman,clerk, office ofcommon or other magistracy, place,,
trust, or the ofgovernmentemployment, concerning any city,

members, town,or otheror and theirborough, cinque portport,
choice,not, suchshall within one next before have taken’that year

If words wouldthe oaths of etc. ... includeanysupremacy,
courts, as officers orthe of thoseplacemen,attorneys corporation

of this would. Yet it had been that anstatute expressly adjudged
(Case,within that act. Hurst'swas not an officer T.attorney

152; 354,56, 94; 349, 387,94, 558,1 Keb.Sid. 675­Ray.
case, the. In the notices of this everall only question

was, was such awhether an as that araised placeattorneyship
it; . . .lie to restore one to but no doubtmandamus would

was not withinentertained that the thewas ever attorney corpora­
tion act.

“ officeof the law be an or under theIf the placeprofession
all, one. theat it is a lucrative Now constitutioncommonwealth

that allof lucrativepersonsprovides ‘holdingVirginia expressly
of elected members of eithershall be houseoffices beingincapable

If, then,council.’ Art. 14. theof or the construe-assembly privy
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tion I beam are excluded from thecontroverting right, lawyers
and the council. theYet framers of the constitutionassembly

since,. . . and their successorsever never we had(as know) any
constitution,such idea. The whole of the from itspractice origin

theto this the the constantday, contemporaneous, present, exposi-
it,tion of refutes .this inference . . that are officersattorneys

. .under . the ofconstitution the Unitedgovernment. By
1,States, 6, 2,art. s. cl. ‘No office under theperson holding any

States shall be a memberUnited of either house his contin-during
it, been,office.’uance in Is or has it ever that thethought hereby

bar the federal courts are fromof excluded . . .congress? By
‘1788, . .the act of . all who shall holdpersons any legislative,

executive, office, whatsoever,or or otherjudicial lucrative office
States,under the of the United .shall be . .authority incap-

executive,. .able of . orholding any legislative, judicial
office, whatsoever,otheror lucrative office under ofthe government

1799,commonwealth.’ actthis And the of . . . ‘Noby
or oroffice orholding any commissionperson occupying place, any
whatsoever, oror civil under themilitary,appointment authority

States,of the whether orUnited emolument be attachedpayany
office, commission,to such or otherwise,orplace, appointment,

office,. . . shall be of elected to orcapable being holding any
executive, office,or or other orlegislative, judicial, any place,

of trust theor under of this com-profit, governmentappointment
If in the courtsmonwealth.’ state are orofficerslawyers place-
commonwealth,the inmen under the sofederal courts arelawyers

States, excluded,.the United and . .under are not fromonly
offices,and butall state from the state bar also.militarypolitical

. . . It never occurred as a ofthatpossible opinion, lawyers
or federal are underthe state bar officers the state or federal gov-

. . .ernment.
“ knewMr. of two to his whichLeigh only objections argument,

was,deduced from our andhad been own laws One thatusages.
under thata all shall takegeneral provision governmentofofficers

bar,of the of federal,the oath members the state andallegiance,
oath; is,have held bound to take thatbeen thatalways havethey

tobeen held be under But .government. this . .objectionofficers
on a mistake: ... itwas founded was not fromplain any

inference,such or but from andreasoning positive express provi-
sion, the had been tothat take the oath of alle-profession required

the to .to state or the Union. .. Anothergiance objection
1792, 71, 2,was, the act of c.that s. directs that andcounsel attor-

‘‘ namely,shall take an oath I do swearoffice,’neys solemnlyof
law,I demean in thethat will of the ashonestly myself practice

or and will in allcounsel executeattorney, respects my office
to the best of and Thisknowledge abilities.’myaccording objec-

. thetion . . whole . .. Thebegged question lawyer
execute his office: ofswears he will What office? The practice



June, 239RICKER’S PETITION.1890.]

And it back to the first thethe law. this naturebrought point;
.no . . Inthat there meant more thanof office. duty.Office

officer;sense, isan at law an so is an ina attorney attorneylarge
fact, administrator, thea and who not ? Inan physician, largest
sense, is,.is an office. . . hereThe notquestionevery duty

but itthe of the law be an whether bewhether office,practice (as
5the chief Mod. a office or not. . .justice 432)says, public

term,On a former of this Mr.Tucker. aday Leigh,“Judge
anwho has as and forcounsel sev-practisedgentleman attorney

courts, courts,in oferal the district and court chan-years county
tomade a motion be to in this court. Apermittedcery, practise

was mustwhether he take the oathquestion propounded pre-
scribed the act of the last session for the of duel-by suppression

I was that he toof could not beling. opinion permitted practise
in this court without that oath. was foundedtaking My opinion

officer;these That an law isat aupon principles: attorney public
;that his license is an inchoate to office hethatonly becomesstep

an in in heofficer that court which as the lawonly qualifies
directs; that his admission to in one court doespractice not

court;authorize him to in .other . . that suchpractise any
an anadmission was to inasmuch heequivalent asappointment,

becomes an officer of that court. ...thereby Inparticular
is officer;an at law considered as aEngland, attorney public

otherwise a notmandamus would lie to restore him. The whole
context of our act law,counsel and atconcerning attorneys

whom is nobetween there distinction in this theprovescountry,
same . . . are to to whichthing. They subject penalties no

citizen could be Let aprivate possibly subjected. single example
insuffice: The the inferior courts demandlawyers practising may

advice,for an or nowhere suit is oropinion orbrought, prosecuted
defended, advice,the such but notby attorney otherwise,giving
$1.67; $3.58, advice,those in the court for under thegeneral same
restrictions. And orevery lawyer exacting, taking, receiving,

fee, reward,or other isdemanding toany greater asubjected
orUnder what color could theheavy penalty. pretext legislature

a on thanother aimpose forpenalty any public demandingofficer
$1,000,and whatever,$100 or sumor other forreceiving any giv-

his advice to to for it? . .ing any .person willing pay
executive,Whether the thethe or courtlegislature, orappoints

admits an theto or is held oroffice, exercised underplace theoffice
of the .commonwealth. . .authority

“ .Roane. . . An is defined to be oneJudge attorney who
another,is set in the of and he is eitherplace as an attor-public,

law,at or as to act forney anotherprivate, delegated inbeing
;contracts or 1 Bac.private 287 Co. Lit. 52.agreements. With

to these orrespect law,atpublic attorneys, inattorneys
order to ensure a due of and indegree probity knowledge their

soprofession, to in thatindispensable persons acting character,
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are to act as such but those who are allowednone permitted by
law, the courtto be skilled in the and certified ofthe byjudges
be ofof their residence to andhonesty,the persons probity,county

further indemeanor. As a againstguard improper practicesgood
to the oathare taketheir required prescribed byprofession, they

. . . obtained the sanctionthe act this subject. Havingupon
these two antwo tribunals touchingof these particulars, attorney

courts aor to and the have also con-allowedis licensed practise;
them, to revoke their forover with licensescontrol powertinuing

but the cannotor behavior: licensing judgesunworthy practices ’’‘ ‘ can,an heto elect or onlybe said appoint attorney: perhaps,’‘ clients, who, after hetheto be particularbe said appointed by
him. This result islicensed, entirelyis ma.y severally employ

‘act at law anda view of the attorneysconcerningbyjustified
nowhere saidcounsel,’ in these functionaries are... which’ ‘‘ either the or theelected or governmentto be appointed,’ by

functions called ornor are their anywhere desig-judges,licensing ’‘ act, in of the oathin the the form pre-offices exceptnated as
taken; bethere that term well takenbe and evenscribed to may

‘sense, as with Theduty.’extendedand synonymousin a general
aforesaid,true,act, oath to be taken asan previousit is prescribes

can be consideredto but thatallowed onlyto practise;being
conduct of thefor the. an additional good. . as security

much to that this circum-It be too singlewould sayattorney.
tho;-eof the license and cer-more thanof (anystance precaution

shall exalt that-court before mentioned)of thetificate county
‘ in theofficer,’when he is neither said law to.into anfunctionary

office, office,and when henor to holdto anybe any‘appointed’
whichthe fees individualor emolumentno exceptreceives salary

shouldhim. If this circumstanceto singlecitizens may please give
effect, be to have-that it equally arguedto have mightbe construed
to . . .in relationsimilar effect jurors.a

whether,to consider and inin this caseis not“It necessary
areconsidered in this (asare country theywhat attorneysdegree,

; it to-courts istheir though easyofficersin resjoeetiveEngland) of
asin this notcountry having many privileges-see that an attorney

in consideration of which that characteras the attorneys,English
attach, exist in this-a differenceto probablyis there holden may

. that-. .. . Eventhis admittingin particular.country
officersof theirare,-in and in somesome sense degree,attorneys

stillin theare held to becourts, as England, questionseveral they
the of the act torecurs, suppressofficerswithin meaningAre they

declares that aThe 2d section person accepting-. . .duelling? ”“‘ of or electedbe&c., holdingshall beingincapablea challenge,
emolument, undertrust, civil oror military,ofto profit,any post

torelates as wellcommonwealth.’ It per-of thisthe government
. . . The-thereto.to those to be electedin office asnowsons
of the clause-. . . Thishave been elected. partmustformer-
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’‘law,... excludes at who . . are elected. neitherattorneys’‘ office,tonor but are toappointed practisemerely permitted by
whothose are constituted law of their character andby judges

. . . . . . that are toqualifications. Admitting attorneys
‘officers,’ considered,be inconsidered as are eventhey Eng-only

land, as officers their... of courts. 1 Bac. 287.respective
desideratum,not, therefore, act;do come toThey the of thisup

are not officers under the the commonwealth.they government of
erect,isThere no on wewhich can orjust ground by implication

officers, who,construction, into ingovernmental those areEngland,
character, who,not exalted that andto in the books and doc-only

trines to on held,handed us from that aresubject country,the
most,at to be mere subordinate officers of their courts.respective

But if could be officers ofeven considered as theattorneys govern-
ment, not ofdo hold an office underor emolument thethey profit

words, ;in other a lucrative otherwisegovernment (or, office) they
would have been from a theexcluded seat in thebylegislature

.of the constitution. .provisions
“ ‘.oath,The of the . .words continuance induring my

office,’ seem to indicate those whichoffices are heldpublic by
andcommission or are wont and to beappointment, proper

do isresigned; not to a function which nevernaturally applythey
or which it theis of one citizenresigned givenformally up, right

another,to theexercise at and for benefit ofthe and inrequest
to thewhich hand of the hasrespect regulating legislature only

for the before mentioned. ... Itinterposed saintary purposes
has never been if whenpretended (although, attorneys they prac-
tise in the courtsstate become officers of the common-thereby
wealth, become officers of thethey equally general government
when in the federal that thethey courts)practise attorneys prac-

in inthe latter courts cannot also the . .former.tising practise
. . . Practitioners of the areFleming. law not“Judge

words,act,in the under these whocomprehended ‘every person
shall be to office or orcivil underappointed any place, military,

commonwealth, shall,the in addition to the oath now prescribed
law, oath,’take the &c. The of the law isby afollowing practice

state,of thewhich citizen withevery havingprofession complied
in,.certain . . take and exercisemayrequisites, up, engage

ownto his will and and which heaccording pleasure; may lay
resume,down, convenient,to himand as often as seem with-may

conduct inout for his so . . . Thedoing.any responsibility
oath,the after ‘that he hath notofficer beentaking swearing

‘duel,’in ... is further to swear thata he will notengaged
concerned, duel,so or in suchbe hisdirectly indirectly, during’ . . . nocontinuance which has allusion toin office; practi-

law.” wastioners of the Mr. therefore admitted withoutLeigh
the oath.taking

Stewart,In 466 inv. 8 Desaus. it(decidedByrne 1812),
lxvi.VOL. 17
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was held that the office of a solicitor in a court óf ischancery
“not a office. Pie is not thepublic appointed legislature,”by

478,Chancellor “nor isWaties he amenable to479),says (pp.
it, for he does not of thepossess any portion public authority.

to law,His admission is indeed but it is in thepractice byregulated
man,of who withwill the topower any comply legal requisites,

solicitor,become a of the will of theindependently legislature.
be in no otherHe can considered than that of alight private agent

■forthe citizens of whothe him to do theirmaycountry, employ
;business in the courts and the himlaw oflegal although requires
hecertain- and receives a license from thequalifications, judges,

more ahis office is no one would be otherpublicyet any pro-than
fession or trade which the choose to tolegislature might subject

and which is thesimilar in other coun-regulations, practice many
tries.”

“The ‘act to in .suppi’ess . .duelling’ [passed 1816]‘ member of the senate or of the•requires every andassembly,
who shall be elected or toevery person office orappointed any

officers,civil or town andmilitary, exceptplace, every person
counsellor,beshall admitted a or solicitor . .who .attorney,

an oath that he not beento take has in a duel.” A newengaged
“of the of■section constitution 1821 ordains that members of the

officers,and all executive and . . . shall•legislature, judicial
... an oath or totake affirmation the- constitutionsupport

States, state,of the United and the constitution of this and also
‘office;to the duties of his and that no otherfaithfully discharge

declaration,oath, or test shall be as a forrequired qualification
is,office or trust.’ The nowpublic question whetherany presented
‘constitution has thethe new of the act torepealed provision sup-

in to the oath to be takenduelling,’ regard required.press by
and counsellors of this court. The isattorneys point simply

orwhether an counsellor holds an or trust inattorney publicoffice
the sense of the constitution. defineLexicographers, generally
‘office’ to mean and I its‘public employment;’ apprehend legal

to be an on behalf of the inmeaning employment government, any
trust, transient,not occasional,station or or inci-public merely ’‘In common the termdental. office has a moreparlance, gen-
Thus, executor,we the oferal orsignification. say guardian;office

or the of a In an or counsel-my judgment, attorneyfriend.office
not hold an but exercises alor does oroffice, privilege franchise.

counsellors,orAs no duties onattorneys behalf ofthey perform
execute no trust.the thepublicgovernment; they They enjoy

andexclusive of suits for clientsprivilege prosecuting defending
to them. Variouswho choose classes of aremay employ persons

York,in of withlicensed the New an exclusive incity privilege
they are not officers.their employment; yet public Physicians

licensed, ;to statutesare also hold no office orpursuant yet they
trust, in construction. are licensed topublic legal Lawyers prac-
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another;intise in one of the learned andprofessions, physicians
and there are law for their asregulationsmany by government

trustees,distinct of men in but are notorders norsociety; they
tofor the more than licensed onagents, public, any persons carry

;the of fees of fixedbusiness The are lawbanking. attorneys by
and so is the cartmen bakersof and andcompensation ferrymen.

‘. . . The in the act tolegislature, framing suppress duelling,’
have discriminated between and andofficers, coun-attorneyspublic

‘sellors. not that orelectedThey provide personsonly appointed’‘to office or civil or but that admittedany place, military,’ persons
thus,as counsellors and shall take the oath: fairattorneys, by

inference, whichan shows that in theirexposition lawyers,giving
notwere amI therefore ofcontemplation, public opinionofficers.

the notthat new constitution has the of theabrogated provision
act which and counsellors to take this oath.”required attorneys
Platt, J., in the Matter the toOaths be taken andby Attorneysof
Counsellors, Woodworth, J., concurred;20 Johns. 492-494.

J., Ellison, 13,v.SeymourC. dissented. In 2 Cow.Spencer,
28, J.,29, theC. that anexpressedSpencer, opinion attorney
holds the ofan office within sense the constitutional thatprovision

chancellor, supreme“neither the nor of court,the norjustices any
circuit shall hold other office or trust.”judge, any public

“ as the is anSo far to all,profession occupation therelegal open
is no to consider a as areason Theofficer. exercisepubliclawyer
of this is in inan whichpart isprofession occupation, every person

it respectfree to but is innot so toengage; in theproceedings
are,courts of These tojustice. ourproceedings lawsaccording

and conducted a distinct class of menusages, by specially
for this service. ofThe the inlaw theappointed practice courts

of is to those who arejustice permitted only theappointed by
courts; the are to the controlpersons appointed subject of the
courts; be ofand their tothey may deprived thisright pursue

These consider theregulationsoccupation. ofevidently practice
the the aslaw courts a of the ofin administrationpart asjustice;
a not tofunction butimportant also toprivate parties, themerely

are which are bepublic. toThey regulations supposed necessary
or conducive to a administration ofgood Thepublic justice.

solicitor,admission of an or counsellor is aattorney, general
to conduct causes before the courts.appointment station,This thus

conferred has itsby public authority, peculiar powers, privileges,
duties;and and this station thus becomes an in theoffice adminis-

solicitors,tration of andjustice. counsellorsAttorneys, are con-
officers thedenominated of courts whichstantly areby they

Our laws have thatappointed. theirrequired admissionupon
should take a oath for the faithfulthey ofparticular discharge
duties, termed,their and that oath is itself,theby legislature

this,an oath office. Inof as in other theregulations, legislature
have considered and treated topersons the lawappointed practise
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. . ofof office. . The constitution theaas holding species
ofthat all executive and officers thejudicialUnion requires

the states bound oath orand of several shall beStates byUnited
that The court of theto constitution.affirmation support supreme

that admit-have directed counsellors ‘findStates attorneysUnited
in that court shall take an oath or affirmation tototed practice

thealso to constitutionthemselves anddemean uprightly, support
1790,term,Rule of and rule ofof States.the United February

term, are thus1791. and counsellors consid-AttorneysFebruary
States,of the under thethat court as officers Unitedered by

. the. . The obvious intention of exist-constitution.national
New is to establish one oath for allconstitutioning [of York]

trust: I ofand amand for every public accordingly opinionoffices
Chancellor,other oath can be Sanford,. . that. required.”no.

Case, Ch. 6-8.in Hopk.Wood's
suchshall have to lawsassembly“The power pass penalgeneral

of tothe evilto practice duelling, disqualifica-extendingsuppress
thereof,or tenure as deemtheyoffice thetion from may expedient.

office,be from orshall holding any placedisqualifiedEvery person
state,under the of the who beor shallauthorityof honor profit,

hisor offered bribe to elec-of given any procureconvicted having
office,shall be made to exclude fromLawstion or appointment.

whoand from as those shall here-serving jurors,from suffrage,
. . misdemeanors.”be of . crimes orafter convicted high
1819, act,6,of art. ss. 3-5. An inof Ala.Constitution passed

“1826, . .of .all members the andgeneral assemblyrequired
functionaries, . . . and andofficers and public attorneysall

law,” to take an oath that had taken no inat they partcounsellors
1, 1826, take no thereinsince Jan. and would parta duel during

inoffice or the of func-continuance in discharge any publictheir
law,tion; or atthat counsellorattorneyand “any failingprovided

oath, totake the said shall not beto permittedor refusing practise
Case, 293,in court in this state.” In 7 Por. itDorsey’sas such any

the court that the ofa thisrequirementwas held majorityby of.
“ofa method G-old-not constitutional disqualification.oath was

a fromthwaite, ... If statute excluded one convictedJ. office
offence, and used no other term of Iof designation,a particular

the of ato decide that wasnot hesitate profession lawyershould
used;the of the term aswithin meaningnot included generally

said to an office onemore be hold than whohe can nobecause
teacher,of the avocation of a orthe a physician,professionpursues

orthe functions of an administrator guai’dian.who discharges
constitution,on to declare that the thesecalledI were byBut if

thehas not invested withgeneral assembly powergrants,express
of or Iexercise these similar con-tliefrom professions,to exclude

the of such amuch doubt construc-should proprietyfess I very
is,of that those termsinclination myThe judgmenttion. present

franchises,avocations,to include allcomprehensiveare sufficiently
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functions, nature,or which in theirare andpublicprofessions,
which therefore affect the constitution and ofmay well-being

. . a. This act mode of andprovidessociety. ascertaining
is in .which ... direct contravention .punishing guilt,

365,.of the declaration of . . .rights. [Pp- 367.]“ Ormond, is,J. .. . The first ... whetherquestion
practiseto an within thethe or law isprivilege right office, meaning

6,of art. s. 3. The word office has two onemeanings popu-—the
lar, Thus,the other and we of thetechnical. office oflegal speak

executor,an etc. The of the termguardian, legal meaning always
‘ trust,a or conferred and forimplies charge, publicby authority,

a It is most inthat a constitu-public purpose.’ unlikely framing
tion of its authors should have used word ofa thegovernment impor-

nature,this,tance of technical in its . . in. a loose or pop-
‘ office,ular sense. . . . to from orExtending disqualification

thereof,’the tenure is conclusive of forits with noquite meaning;
of,of could the antenure of office bepropriety language spoken

unless it were an officeof trust. . . Under the. head ofpublic
wo find that andthe all civil officersimpeachments, shallgovernor

be liable to for misdemeanor in office. The termimpeachment any
is mustcivil embrace allgeneral persons holdingofficers—and—all
an office within the of constitutional orpurview any regulation

; one,restriction no wo would contend that foryet apprehend,
cause,or for other and sufficient anmalpractice, good attorney

at law must be removed before theby impeachment senate.
. Collier,. . J.C. ...[Pp. 371,372.] A[dissenting]

license to law confers a merepractise franchise or privilege.
conditional,.. . . isIt for itsdepending uponefficacy taking

the oaths law. . . . Nor does anprescribed by attorney and
law, such,counsellor at as hold an office under the government.

. . . the law to haveTaking been in theadjudgedcorrectly
Johns, Munford,cases cited from 20 and 1 an beattorney may

said to hold a or . . .privilege profession. Such as areonly
with the ofinterests the arecharged officers withinpublic the

392-394,of the constitution.” 413.meaning Pp.
Case, 269,In Faulkner’s 1 W. itVa. was held a ofby majority

the court that an at law was not an officerwithinattorney the mean­
“of an act of 1863ing elected orrequiring personevery appointed

to office” to antake oath that hadheany no aidvoluntarily given
or comfort to in armed thepersons engaged hostility against United

“Brown,States. .J. .. Whenever it was the in­legislative
law, such;tention to embrace at are named asattorneys they and

when not so named,intended are not so and are notthey included by
‘the terms all officers orelectedgeneral ... Itappointed.’

would seem to be the settled .. . that attor­understanding
state,lawat were not officers of the eitherneys orgovernment,

national, elected or thewithin ofappointed, of saidmeaning any
officers, ;acts but,relative to civil or on themilitary thatcontrary,
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or class sui and calledgeneris; thoughawere professionthey
courts, acts,the nor intendednever in sense of theseof yetofficers

285.them.” P.to be embraced by
“ bethat no at law shallstatute attorneyCalifornia providedA
he shall taken and... until have'to practisepermitted” “ not, 25, dateI have since 1863 ofoath that Aprilanfiled [the
aided, counte-of the encouraged,knowinglythe act],passage

aid,assisted, nor I in manner encour-or will hereafternanced, any
States,assist, orthe so calledcountenance, or Confederate anyage,

is vio-“It insisted that the statutethem, in their rebellion.”of
state,”of this whichof the3 of art.. 11 constitutions.lates

officers,of the and all executive“members legislature,requires
constitutions,an oath to the state andto take supportand judicial,”

office,theirthe duties of andfederal, to dischargeand faithfully
oath, declaration, or test shall be“no other requiredthatprovides “ isoffice or trust.” It insistedfor any publicas a qualification ’‘ officer;an that the he exer-at law is privilegean attorneythat

section,ofthe intent and this‘office’ withinis an meaningcises
statute in is anothertheby questionthe affidavit requiredand that

oath, asoath, in the nature of a test aimposeda'and different
conflictsoffice,and that the law thereforetheforqualification

... To this section to meanconstruewith the constitution.
with theofficer,would conflict wellis an directlythat a lawyer

in which the word officerof other provisionsmeaningestablished
it is an im-Thus, is an one of andif it office profit,is used.

thebe fromofficer would disqualified .practising profes-peached
4;sion, senators and whoart. and assemblymens. 19 ofunder

fees would be excluded fromvote to attorneys’should regulate
; to under20 and a admitteds. practicelaw lawyer,bypractising

States, be a awould holdingthe ‘personlaws of Unitedthe
‘States,’ would beUnited and notunder the eligi-officelucrative

state,’this and so would beof undercivil office profitto anyble
office,courts,in our state or anyholdingfromexcluded practising
If21, under 12 of art. 5. itnot be s.could governors. andby

death,to ‘vacant’ resignation,becomeoffice, byis it is liablean
otherwise,state, would beor and bythe governedfromremoval

to fill Iftheauthorizesof art. 5 governors. 8- vacancies].[which
office, officer,’ hisbe a for dutiesmustit is an a lawyer ‘judicial

he been termedand hascourts of justice, alwaystorelate mainly
fromwould therefore becourt. He precludedof thean officer

‘ 6,or of office.’own use feesto his perquisitesanyreceiving [Art.
officer, orhe must be electedhe is an appointed,. . . Ifs. 11.]

11, of the officecannotart. and the duration6 ofs.as byrequired
of art. 11.....s. 7as prescribed byexceed four years,

court, as such are to>the and subjectofficers ofare“Attorneys
whichwhich hascourt before practise,of the theythe control

be-the and transactionsdealingsto summarily investigatepower
clients, them for... as also to disbartheirthem andtween
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and them of themisconduct of theirdeprive privilege practising
The books are full o£ indecisions which areprofession. they

termed officers in this sense. And in some cases the courts have
‘said, officers,’that are on thearguendo, thatthey public ground

receive fees fixedstated statute and are to thethey by subject
the . .control of court. . But of thenone cases we have been

decided,referred to hold as a . .directly, point actually
‘officers,’ or officers,’that are within the mean-‘publicthey legal

of constitutions,those terms when used in statutes anding except
Wood, 6,the case of in Ch. which is overruledHopk. clearly by

the numerous cases to the We therefore hold that ancontrary.
officer,at law is not an within the of that termattorney meaning

in 293,as used the constitution.” 22 307,Cohen v. Cal.Wright,
314, 315, 329.

“A courts,Tennessee statute ofmade it the atallduty every
thereof,term for two to call before them all the officersyears,

sworn,who shall be have this read orand act to them.”explained
court,in one issense au an officer of the“Although yetattorney

that he does not to the of inclass officers referred to thisbelong
section is too clear to admit of .discussion. . . The idea that
the ever intended thatlegislature the should call beforejudges
them courts,... all the of their andattorneys respective
have the them,acts of read or to and haveassembly explained
them disclose, informers,sworn to as common all their knowledge
as to . . .persons who have been of the offences inguilty
the act known as law,the Kn-klux is socommonly palpably
absurd that it cannot be aentertained for moment. The language
of the act indicates that it was intended ... toplainly apply

to offices,those whoonly held and who topersons were subject
the court,order’s of the office,but tonot who hold noattorneys,
and who are not subject to the order inof the court wellexcept
defined Howard,instances.” 247,v.Ingersoll 1 Heisk. 254.

446,Petition,In 441,Thomas's 447,16 Col. arosethe question
whether a constitutional orthe electionprovision prohibiting

to civil orappointment office ofany military person exceptany
elector,a excludedqualified women from the bar.- “Attorneys

“ ‘law,” court,at the are of as officers ofsay spokenconstantly
the court.’ The is not inaccurate. Theirdesignation special
researches and general enable them to theknowledge aidlegal
courts, and thus to contribute toward the due administration of jus­

one,tice. The. office is therefore an theandimportant attorney
a But admission toincidentally performs theg-wasi-publicduty.

matter,is aprofession and is secured for thepurely private solely
advancement of interests. ofvirtue such admissionprivate By

are not acts,toattorneys nor arerequired perform specific public
duties- devolvedspecified them in behalf theofupon general pub­

lic. The duties assume and the laborthey areperformthey
in ofusually pursuance contracts withpersonal private litigants.
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is, notthat at law are se. Our conclusion attorneys per. .
underof the constitutionalthewithin meaning phrasecivil officers

.. . noth-. . . That instrument containsconsideration.
admission of women to the bar.”with theinconsistenting

licensed,be aftertolocomotive engineersA requiringstatute
fitness,and a boardas to by appointedexamination competency

“ a modeais police providing properthe regulationby governor,
of the and otherpublic, per-the travellingof safetypreserving

ofthesons, be imperilledlives may by negligence ignorantwhose
. . . accus-Laws byprovidingand engineers.incompetent
of butch-for themodes licensing physicians, lawyers, pilots,tomed

trades,dealers, andbakers, and in fact allers, professions,liquor
the securedno natural citizeninterfere with byrights o.fcallings,

State,v. Ala. 279. TheMcDonald 81 legis-the constitution.”
a reason-of that the welfarepublic requiresbe opinionlature may

in andand trustworthiness lawyers,of skill physiciansable degree
be carriedand that their business notas in shouldas well pilots,

cannot bewhom intereststo important safelyon personsby
ofthe selectionhave authorized qual-Statutes personsintrusted.

of as evidenceand the licensesvarious grantified for employments,
thisall did not obtainand excluded whotheirof qualifications,

means of theas aadopted protectingevidence. Such regulations,
unfitness, do -not trans-and necessarilyagainst incapacitypublic

in a asbusiness into a office such sensethe licensee’s publicform
exclude, ato introduce sexualAwomen. legislative purposeto

test, women, bedisabilities of cannotextend the impliedand legal
a that holderof a license as certificate themere requirementfrom a

If work is such as our com-for work. theais specifiedcompetent
do,to the of a license is noa woman requirementmon allowslaw

than intentof to women of anan intent disqualifymore evidence
men.to disqualify

“ medicine,lawful for to sur-shall not be person practiseIt any
such have obtainedunless shall a licenseor midwifery, persongery,

in thehe is the branches of medical. . . that qualifiedstating
license. . . .in said medical societynamed Everyprofession

censors, . .. .. a board of . which board. electshall
examine and license tohave toshall authority persons practise

132, 1,medicine, Laws, c. 2.or Gen. ss.midwifery.”surgery,
“ thestatute is to from incom-of the protectionThe object public

.and . .and unworthy physicians surgeons. Authoritypetent
statute,inlicense, as the means author-andto examine expressed

when, of the to hislicense, examination candidate asto uponity
skill,education, and the censors are satisfiedexperience,medical

for the andthethat he qualificationspossesses necessary important
a medical . . . Theof practitioner.responsible occupation

thea certificate that holder the neces-is in effect possesseslicense
Censors, 63 N. H.and other v.Gagemedical qualifications.”sary

“ to92, of the statute is theThe public94. protectpurpose
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from of and Statethe and fraud charlatans.” v.imposture quacks
113,65 N. H. 116.Pennoyer,
1838, 369,The law of c. the sale of wine andliquor prohibited

without from the selectmen. of thelicense One actobjectspirits
“was to the trade in ... in the hands of suit-place liquors

State,with v.able to be entrusted such business.” Piercepersons
1791,536, 582,13 N. H. The act of583. licensed“regulating

houses,” thethat no shall exercise business of apersonprovides
“;taverner or retailer of wine or without license and that ifspirits

the or refuse toselectmen shall licenseunreasonably neglect any
therefor,suitable such and suitableperson applying person, per-

selectmen,sons in towns and where there are noplaces may apply
,to the court of of the . . . whosessions peacegeneral may,

if think suchlicense One of thethey proper, persons.” object
“statute was to from taverns.”prevent improper persons opening

Severance, 501,v. 2Wason N. H. 503.
1771,1726, 57,The act of Laws1715 (Laws p. 57)y?. presents

the distinction between a office businessand a that cannotpublic
“ “be on act,carried without a license. No the whoperson,” says

innholder, taverner,is or shall be tolicensed be an common victual-
ler, retailer, servant,or shall suffer or to sitany apprentice, negro

house,in his her there,or or to have manner of drinkdrinking any
without order or ofallowance their master.special respective
. . . Neither shall licensed suffer inhabitantany person any

dwells,of such towns where he or thither from othercoming any
town, to sit or after ten o’clock at in his ordrinking tippling night

house,her . . . or thereto continue above the of twospace
travellers, business,hours than or extraordi-persons(other upon

. . . And no or licensed asnary occasions). person persons
aforesaid shall drink to orsuffer to drunkenness excesspersonany
in house,his or her nor shall suffer as his or herpersonany guest

house,to be and in ... on theremain such Lord’s Day
travellers,than or such as come thither for(other nec-strangers,

for the better ofessary refreshment). And licensedinspecting
houses, and the of such as shall to selldiscovery persons presume

license,without . .. . . the selectmen . shall take due
care atbe chosen the fortythingmen annually general meeting
choice of town officers: . . . whose it shall beduty carefully

houses,to all licensed and to inform of” variousinspect police
offences to offenderscall before a of the(with power justice peace

“;and to command of which shallassistance) every tything-men
office,”be sworn ... to the faithful of his anddischarge

“shall . .have a of his office. . Ifbadge person,any being duly
office, oath,chosen to tothe said shall refuse take his or serve

therein, he shall forfeit . . . forty shillings.”
The of a licensed like of athatposition attorney, licensed physi-

cian or school,a teacher of a a certain officialhas characterpublic
“from the An is aderived law. officer.directly attorney public
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to and hisAdmission from office are law.expulsion regulated by
He officialtakes an oath. The is entitled topublic ample protec-
tion the of abuse of the of theagainst danger any powersgreat
office the itswhich has conferredpublic him.by agents upon
. . not. The could have intended to . . .legislature

another branch of the to continue to holdgovernment himrequire
world ofout to the as confidence thewhen outworthy holding

Case, 5, ;and fraudulent.”becomes false Delano's 58 N. H. 6
Case, 140,64 Me. 146. notKimball's Women would be barred

from medicine or aschool statutepractising teaching by requiring
oath, andan a certificate from a tribunalofficial judicial holding

them of andout as confidence in thoseworthy call-employment
ings.

“ constitute a toessential Theirprofession society.Attorneys
courts,aid is not to suitors before therepresentrequired merely

but in more difficult of life.the transactions Theprivate highest
interests in hands and to theirare their confidedplaced manage­
ment. theThe confidence which receive andthey responsibilities
which are to assume demand not of aonlythey obliged ability

order, but v.the strictest Randall 7high Brigham,integrity.”
523,Wall. 540. that tends theto lower standard of“Anything

those it iswhose toprofessional acquirements investi­among duty
others,and defend the of is to lamented.begate rights Every

man be a manor defendant. haveplaintiff may amay Every
enforce,to or claim . . .an to resist. When heright unjust

advice,to an for he should have from theapplies attorney security,
his he isof thatpreviousattorney’s profession,study reasonably

to his trust. There is no of menclasscompetent whosedischarge
advice in their is more followedparticular calling thangenerally
the class of isattorneys. More confidence inimplicit reposed
them, duties,devotionfor honor and to their than inpersonal any
other allSecrets that renders life valuable arepersons. involving
confided to them the mere and belief that willupon security they
not violate a confidence. Evidences of debt and ofprofessional

hands,are in theirto for whose return otherrights property placed
trustthan their is It is evenprofessional required.security rarely

more for the of the ofinterest than thepublicimportant attorneys
that this character should continue to deservedbe as it hashigh
been,” thatand should be and tothey mentally morally competent

“act as advisers and and taketo of liti­draughtsmen,legal charge
life,court,in as docases the liberty,gated theyinvolving reputa­

tion, of so of theirand fellow-citizens.”property many Bryant's
Case, 149, 153,24 N. H. 158.

the and official character ofNotwithstanding animportance
vocation, office;it is not as aattorney’s generally regarded public

whether, in theand the work of his he takesquestion profession,
state,inan official the of the for which womenpart government

law,are the common must be determined thedisqualified by by
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and not verbal of hisnature of the the testemployment by being
“officer of the court. A common carrier is in the exer­called an

office,sort of and has duties tocise of a public perform.public
bound to. . He is receive and all the offered for. carry goods

Bank, 344, 382;New N. Co.v. 6S. How.Jerseytransportation.”
“Railroad, 378,24v. Pa. St. 381. Like an inn­Sandford

ofhe holds a sort relation to theofficial He ispublic.keeper,
to at reasonable rates. . . He cannotbound . refuse tocarry

article, ...a on the offer of the usual reason­propercarry
. . . When he undertakes the business ofable compensation.

carrier, he assumes this relation to thea common and he ispublic,
decline thenot at to duties and of hisliberty responsibilities place,

Railroad,fixedare defined and law.” v.as Moses 24 N. H.they by
“88; Railroad, 430,71, v. Railroads,52 N. H. 448.McDuffee

L., 160,.. . like other are c.G. s. 1.highways, public.”
“ Yet the officers who them . . . are not offi­manage public” within the of acers constitutional that themeaning requirement

“ office,shall fix the term of and the oflegislature compensation
Cincinnati,officers.” v. 21all Walker Ohio St. 14. Women are

not excluded from a carrier’s business its andby officialpublic
character.

“ Offices, publicare a towhich exercise a or em­right private
to feesand take the and emoluments thereuntoployment, belong­

hereditaments;are also whether as thoseincorporealing, public,
bailiffs, receivers,or as ofof and the like.”'magistrates; private,

“2 Bl. Offices . . .Com. 36. consist in a and corre­right,
trust,to execute a or and to takesponding duty, public private

“the emoluments to it.” 3 Kent IfCom. 454. a manbelonging
his deed to another the office of of aby togrant parkership park,

life,and the same forhave office term of his the estateoccupy
wit,law,which he hath in the office is condition in to thatupon
Ten.,well andthe shall the Lit. lib.parker lawfully keep park.”

3, s. “In this section Littleton378. an of a con­puttetli example
dition in annexed to the oflaw office the of a butkeeper park,

distinction;must bethis understood with a for if theexample
two,doth not attend on the one or this&c. is noparker park days,

forfeiture of the office of but if in his default deerparkership; any
killed, lord,be so a toand the that is a forfeiture: fordamage

. . . non-user of itself without some is no for­special damage
offices, butfeiture of non-user of offices which con­private public

commonwealth,cern the administration of or the is of it­justice,
a;a Case,self cause of forfeiture.” Co. Lit. 233 Shrewsbury’s

50;42,9 Co. v. Kingston & Co.,Middletown R. 23 Wend.People
193, 207, “Public208. offices are held the condi­upon implied

. .tion that the officer will . execute the duties tobelonging
them, if theand ... officer refuses or to exerciseneglects
the functions of the office for so a as tolong period reasonably

thatwarrant the he does not desire or intend topresumption per-
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all, be held to haveof the office at he will aban-form the duties
Officers, 435;Mechem, s. 3 Cru. 132.doned it.” Public Dig.

. . is of his officea mem­a . virtue“As bycity physician
health, withof which is investedber of the board important pow­

health of the he is aers to be exercised for the andsafety people,
officer, triedthe title to his office can be . . .and bypublic

538, "QuoCom. v. 133 Mass. 541.a warranto.” Swasey,quo
office, createdwill lie for whetherwarranto any byusurping

alone, crown, with the consent ofcharter or the parliament,by
nature, office,substantivea and athe officebe of publicprovided

of a or servantnot the function or deputyemploymentmerely
Queen,v. Theat the will and of others.” Barleyheld pleasure

office, come withinF. such as to12 Cl. & 520. “An properly
information, be definedthe of ascope maylegitimate quo-warranto

a of the of theas a to which sovereigntyposition, portionpublic
and which is exer­. . . attaches for the time being,country

covers “athe Thecised for the benefit of jurisdictionpublic.”
nature, both elective andof offices of a ap­publicgreat variety

ministerial,executive,functions of anwhose legis­pointive, partake
620,Rem., 625, 626.lative, Ex. ss.or character.”judicial High

has not been understoodbusiness of anThe attorneyprofessional
of abandonment and warranto.to be an office the lawwithin quo

the of Canter-Hurst, an of town-court“One Edward' attorney
the commissioners within the late actturned out bybury, being

... Itfor a mandamus. wasfor moved nowcorporations,
the administration ofit jus-that is a concerningplacesuggested

in no writ coulddividedtice. . . . The court opinion,being
Case, “A mandamus wasT. 57. grantedbe had.” Hurst’s Ray.' writ,Hurst, . the return of the. . andin the case of upon

suchan is not an officerestitution was attorneybecausegranted,
have a to inter-forwhich the commissioners powerof corporations

toCase, 94. An admittedT. Ray.meddle.” Hurst’s attorney
court; sense,inof that thatis an officerin a federal courtpractice ”States; but it is notunder the Unitedhis is an “officeposition”“ constitution, 1,of the federal art.thean office within meaning

“ civil,constitution, is not a6, art. 94. Hestate govern-s. or the
officer; ofmental, is not a holder of an officehe publicor public

. is. . Hetrust, of the constitutions.thewithin meaning
Weeks Att. at Law 81.the court.”an officerofsimply

“ in a sensesometimes used broad synonymousisPublic office”
“ 91, case5 wasv. againstwith Henly Lyme, Bing.duty.”public

tonot seawallsfor accordingrepairinga corporationmunicipal
man,”“If ato it from the saysa king.the condition of grant

“ of thatJ., be the naturereward—whateverBest, takes aC.
crown, it be inwhetherin from thereward, it bewhether money

crown, fromit be in lands or anywhether moneytheland from
instant hethatof athe public duty,individual—for discharge

orofficer; if act of anyand anyby negligencebecomes a public
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office,inof his anact abuse individual sustains thatany injury,
is redress in so,,individual entitled to a civil action. If that be

it is the in isthen clear that this case entitledquite plaintiff to-­
Kerlin, 221,thismaintain action.” See Foltz v. Ind.105 223.

This definition does not include at law. Theattorneys obligation
service,to which therender law common car­public uponimposes

riers, which theand is one of characteristics ofordinary public
office, not an theis element in business of the legal profession.
“An is a officerneither nor an officer of the courtattorney public

clerk,in sheriff,in the sense which a a a orprosecuting attorney,
Incoroner is an officer. ... the ofmere hispractice profes­

sion, is not either orhe in the of a feesreceipt allowedsalary by
law, is abut in private hissimply engaged pursuit. Consequently

beservices cannot withoutparticular required compensation.”
Harrison, 329,112 Ind. 333. On thisEx the author­pointparte

406,Con. Lim.ities are Cool. 486. In this stateconflicting. an
is not to in orengageattorney compellable general special practice,,

service,or render tender ofto professional uponany compensa­
“ It seems to to office,tion. like a solecism that be anregard in”noto which there are dutiesthis Com.country, v.assigned ( Gam­

whichble, 62 Pa. St. and in an unlimited number of343), incum­
life,remainbents andmay legally qualified com­during amply

fact,in but toevery request official ser­petent refusing perform
vice, orwithout censure or ofincurring being offi­liability, guilty

isIf officecial defined aspublic erroneouslyneglect. including-­
the be whether a license toinquiry merely lawduty, may practise

oftois an a power.appointment place governmental Whether
is isthat or not necessarily aaccompanied by to-­power duty, right

it, form,in its or official isexercise electoral not conferred upon
the common of this state.women lawby

elsewhere,In and andRome women have notEngland been
The have been as law;usage universalmay regardedlawyers.

notbut it is conclusive on the of Thequestion legality. callings-­
women have withoutfollowed andby multiplied there-­legislation,

found,in which notare others are but in which canthey law­they
Without a or common-law rulestatutoryfully engage. closing-­

them, sentiment,ofbranch againstany profession public basedany
on views of natural law andprevailing public bepolicy, might

to aequivalent legislative “Thepi-actically prohibition. para­
and of womenmount mission are to fulfil thedestiny noble and

offices of wife mother. This is ofand the law thebenign Creator.
rules of must besocietyAnd the civil to theadapted general con­

Field, JJ.,ofstitution and inBradley, Swayne, Brad­things.”
State, 16 to130,well v. Wall. 141. Men authorized admit women
bar, or toto the as itdeempractise attorneys, might inexpedient

conditions,to certainthe In socialexperiment. thetry legal
would)towould not arise. Itsbe firstquestion likely appearance

in inbe this and this With aexpected age, universalcountry.
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is not an fitthe of law forthat employmentopinion practice
women, a of wasand with such view as inconsequences expressed

inthe minds ofthe bench­Goodell's Case (ante, 209), questionp.
be, not whether women coulders and courts would belawfully

admitted, becould out. When itbut whether they lawfully kept
thatheld it could not be Mrs. Cobbett “shouldwas that necessary

into of her husband was absent and in-­come court behalf who[in
-to at nisi and in229) prius, engagecustody (ante, wranglep. ]

sex,”of her it wouldscenes inconsistent the character notwith
or advisable that women shouldhave been considered necessary

in scenes thus described.and habitually,engage, professionally
of totheThe which judicial power grantby questionprinciple

be determined seems andthe in this case is to plainpetition
be its to other cases nearerhowever difficultsimple, may application

non-officialthe line official fromthat employments. Byseparates
law, in Theour women do not vote reasoncommon town-meeting.

is, theexercise of For samethat is an power.voting governmental '
■reason, law, do not hold office.and the same Thethey publicby

notof rule does exclude them from an inreason the occupation
no in the ofwhich would take official thepart governmentthey

is, iswhether an at law anThe officercountry. question attorney
the and of the rule. Ifof within reason apurposegovernment

in aa officer and limitedlicensed publicbeing specialattorney,
sense, sense, virtueis a officer in the and ofnot ordinary bypublic

in the the admissionhis office takes no official ofpart government,
to would not be a violation of our common law.women the bar

office in theIf an is aoccupation public governmentalattorney’s
sense, the of women will be until the isadmission illegal disability

test cannot found inremoved the The belegislature. anythingby
theas concerns administrationso indeterminate ofwhatever

moreconcerns the administration of thanNothing justicejustice.
ofmen and women as witnesses in the trial civilthe takenpart by

is exercisedand criminal cases. Governmental not theirpower by
itor Neither is exercised antestifying truly falsely. by attorney
deed,client, declaration, orwill,in a a plea,advising drawing

witnesses, or theirarguing upon testimony.questioning
ofBefore was allowed actsby by parlia­appearance attorney

ment, as for a under aa person appearing attorney party royal
been as invested with a ofmandate have degreemay regarded

of the 1402After the act of Hen.official passage (4authority.
IV, c. “For of whichentitled18), Regulation requiredAttorneys,”

“ offices,”inthem to be well and to serve their theresworn truly
have occasion to theirbeen little betweenmay distinguish position

court, of whoofficers of the and the other officials exer­as position
law,of atcised theSerjeantspowers government. appointed by

-inahave been considered officers sense. Allmayking, peculiar
who deniedbarristers be accounted officers those thatbymight

of their clients. To what extent andattorneyswerethey agents
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officers,counsel were understood to be and to whatgovernment
extent were mere of them in theoccupants placesthey assigned

and divided,social ranks into which the whole waslegal community
271, 272, 376,be a 1 Bl. Com.question. 396-408.may Giving

tradition,todue and it does not thatweight history, usage, appear
members of the New bar are officers inHampshire public any
other sense than that in which are officers of the court.they

understood,That sense is well and is andset forth clearlyfully
defined in authorities before cited.

In whether an indictment beshall ordetermining nol-prossed
tried, the acts for the in business instate whichattorney-general
he is the state’s exercises a of the of theagent, portion power
state, and an official The counselperforms isduty. prisoner’s
not and does not act for the same exer-employed by principal,
cises no and no officialgovernmental power, performs duty

adviser, draftsman,due from him to the Asstate. and counsel
state,for other than the he is the of hisparties private agent

His admission to was not an admission to theemployers. practice
state’s service an orin official unofficial When retainedcapacity.

indictment,to athe state civil suit or an heby bring prosecute
does state,not become a state officer. When not retained theby
he is not in the state’s and his asvocation an attor-employment;

officer,and an officer of the courtney, in the(a public special
and limited sense the nowith orexplained authorities),by power

nature,of a notis a office theduty withingovernmental public
and reason of the common-law rule whichmeaning excludes

women from electoralgovernment and officialby withholding
Their exclusion from the exercisepower. executive,of legislative,

and does notjudicial their licensed toauthority prevent being
as orpractise physicians attorneys.

When the counsel in aattorney-general state caseemploys
L., 263,c. s. is(G. there a2), distinction between the ofposition

the who acts in his officialpublic and theprosecutor capacity, posi­
tion of the who renders service in of a con­attorney pursuance
tract. In branch of theevery government illegal attempts may

made, license,be orcontract to toofficial dis­by delegate power
minors, women, aliens,qualified and and to adultpersons, male

citizens. 61 N. H. 323-329. The inconvenience that arisemay
from this and the some of thepractice, difficulty (in cases) finding
line between official and non-official notare aemployment, ground
on which the denied,existence or the of the line can benecessity
or on which it becan held that a woman cannot asact ahlegally

indictment,amanuensis in an or as in a civildrawing an attorney
or criminal case.

When the thefurnishes evidence thepetitioner required by
rules, the of her admission to examination admissionquestion (or
to examination,without as haspractise a who been admit-person
ted and has in another will be considered.practised state)

All concurred.


