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cent,1889,of that inThe act which interest excessof sixprovides paid per
hack,he recovered however such unlawfulmay long ago application was

made, todoes not suits commencedbefore itsapply passage.
cent,in of six the defendantper paid byInterest excess to the onplaintiff

note, filed a‘s a in a himone he set-off suit tomay against recover the
note.amount of another

Entry,Writ to foreclose aof Themortgage. only question
the of the debt. Theamountwas notemortgage wasmortgage

3, 1880, $7,000,for with interest afterdated sixJuly months.
cent,atwas on this note the rate of sevenInterest frompaid per

3, 1888, 1888,3,daté to and from toits January January Septem­
cent,3, 1888, annum,rate of sixber at the andper indorsedper

the note as interest The writ 29,on was datedpaid.simply April
The amounts were understood the1889. topaid beby parties

and as interest.receivedpaid
26, 1882, the defendant the a for $2,350.notegaveJuly plaintiffs

note secured the andThis was not had noby connectionmortgage,
the debt. thiswith On the defendantnote thepaidmortgage

cent,at the sixinterest rate of and one half annumperplaintiffs per
11, 1887, when theuntil sold and transferredplaintiffs theJuly

to a third to whomnote made sinceperson, any havepayments
mádebeen made. The the defendant thetopayments by plain­

this were understoodtiffs nóte the to beupon by parties payments
such,asof interest and were indorsed no amounts named inbeing

the indorsements.
claimed deduction $7,000The defendant a from the note of

cent,excess of atthree times the interest six bothper paid upon
allowed,If not henotes. this could be claimed a deduction from

amount of the note of thethe whole summortgage actually paid
notes,in excess of the rate of interest bothlegal upon together

interest such fromwith excess the dates wereupon payments
ofto the The defendantmade date claims ajudgment. deduction

the and onof excess interest the note,actually paid mortgage
note, 78,that virtue of a. Laws 1889.from ofby

defendant,ofcourt denied these claims theThe and allowed a
the offrom amount thededuction note of themortgage excess

interest, alone,ofthe rate on that notebeyond legalpaid during
of six thethe commencement of theperiod years preceding action.

The defendant excepted.

Adams, for theBurleigh & plaintiffs.

Wilson,and J.Jewell & Stone L. for the defendant.
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ofBingham, of three times the excess sixsum perJ. The
cent, authorized Gen.interest, the of which wasrecovery by

one232, 3, and thanLaws, s. a more year havingc. is penalty,
interest,of thethe unlawful beforelastafter paymentelapsed

action, the if available asof ofthis right recovery,commencement
g.L., 266,the c. 10.set-off, statute. G.had become barred bya

1889,29, before the enact­wasaction commenced AprilThe
1889, to78, the of the areof and partiesof c. Laws rightsment

time theit at theunder the law as wasascertained paymentsbe
defendant, under asmade. The the lawinterest wereof unlawful

was, elect, sixtime within aftercould at years makingit then any
it,of if notto a different andmakesuch a applicationpayment,

to, enforce it. He couldthe would enable him tolawassented
it a inexcess,for the or to file as set-offto sue and recoverelect

by Peterboroughthe him. Savingsan action againstplaintiffs
300; 227, 7,H. G. c. ss. 8.L.,v. 62 N.Hodgdon,Bank

ofdefendant also revoke the the usuriousThe could application
82,350 iton at time before was barredthe noteinterest paid any

and,limitations, demand,if onstatute of not couldthe repaidby
the elected haverecover for it. After defendant not tosue and

interest,of the he had tothe in theapplied payment rightusury
its asits and ho insistdirect application, upon beingmight applied

87,000on note.thepart payment
note,11, 1887, 82,350The sold at thethe andplaintiffs, July

1889,suit, sixtime of this in held the interest abovebringing July,
cent., which received within six before the datehadper they years

writ, use,the as so to he soof much the defendant’s ifmoney
note,Theelected. the took from the defend-plaintiffs, by selling

ant the to elect to Lave the it inright usury applied upon part
of the and no it wasreasonpayment principal; good appears why

writ,not, the dateat of the a debt or claim the defendant held
the he in thewhich set offagainst plaintiffs, might plaintiffs’

himaction as well as to to recover it. Inter-a suitagainst bring
est the the thewas disallowed on to date ofproperly priorusury
writ.

The defendant’s is the onsustained as toexception paidusury
,82,350the note. The others are overruled.

Allen, J., did not sit: the others concurred.


