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Hickey a.v. Dole &

A contract under the of fraudsbinding statute be frommay lettersgathered
to the andsubject-matter, so connected thatrelating bethey may fairly
asregarded oneconstituting writing.

A plaintiff’s right to of a contract doesspecific performance not depend
the defendant’supon entitled to the samebeing remedy.

In a suit to enforce of a forspecific performance contract the conveyance
land,of the administrator and heirs of ofone the arecontracting parties

asproperly joined defendants when their is afor decreejoinder necessary
that leave no ofwill the topart opentitle or doubt.plaintiff’s controversy

Equity,Bill in for Facts found aspecific performance. by
March, 1882, land,Inreferee. the owned timber andplaintiff a

mill and other called the MillStark and wasbuildings, property,
in the business of lumber. Theengaged manufacturing property

had been to who had obtained a ofmortgaged Emery, judgment
foreclosure and been in on a writ of andput possession possession,
the time of hadplaintiff’s redemption nearly expired. Being-

redeem,to defendant,unable the to the Charles E.plaintiff applied
Dole, assistance,and one deceased),Gilbert Soule for and an(now
oral was made that wouldDole and Soule redeem theagreement

and extend the time ofproperty, reasonably plaintiff’s redeeming
an 20, 1882,undivided of it.half March the Doleplaintiff g-ave
and aSoule deed the theof At same time thequitclaim premises.

Dole,Soule but notpaper, wasfollowing signed by signed by
todelivered the :plaintiff

“Whereas Edward . . . has this day quitclaimedHickey
to Maine,Charles E. ofDole Souleand Gilbert of North-Bangor,
umberland, New all real inhis estate the towns ofHampshire,

Milan,Stark, Berlin, .and . . the said Dole andNow Soule
in case fail to redeem said from theagree, they property mortgage

same,now tothe to said realrelease estate saidexisting upon
demand,on ;after first inHickey the of 1882 and caseday April,

said Dole and Soule do redeem said from theproperty mortgage
thereon, said haveshall the to said Dole andHickey right pay
Soule one half of all the them saidadvances made by upon property,
and said Dole and Soule are to release to saidthereupon Hickey
one undivided half of said real estate.

March,“Dated this 20th of 1882. Gilbert Soule.”day
The and with offurnished Dole Soule meansplaintiff redeeming

$1,000,the to the amount of and and usedDole Souleproperty
$9,500those means and in addition thereto the ofpaid mortgagee

deed,their own the them aandmoney, mortgagee warrantygave
28, 1882. The oral of the and andcontract DoleApril plaintiff

Soule included an that Dole and Soule should obtain aagreement
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thefor the ofthe enabling plaintiffdeed from purposemortgagee
lumberbusiness of and onon in the manufacturingto cuttinggo

the premises.
1882,28, Doleand that shouldDole SouleAfter agreedApril

for on thefurnish a busi-interest)(at stipulated carryingmoney
onness, should sell the lumber commission. Itand that Soule was

should the business atthat the thealso plaintiff superintendagreed
mill, for his The second winter,$800and be a services.paid year

on under otherand the business was carriedsubsequently, arrange-
ments.

20, 1884. His administrator wasSoule died January appointed
1884,81, and a ofcommissioner wasinsolvencyJanuary appointed

The estate was in fact Thethe same solvent. didplaintiffday.
thenot a claim to administrator within two after theyearspresent

administration,of and did not a to theclaim commis-grant present
12, 1885,of December all the heirssioner of Souleinsolvency.

widow,of and his theirwho were interest in theage, conveyed
defendant, Stuart;Stark mill to the Colin M. and theproperty

widow, heir,of minor toas a a license andguardian agreed procure
tothe minor’s interest Stuart. Stuart withconvey purchased

notice of the or under such circumstances that heplaintiff’s rights,
20,was This bill was.filed 1886.put upon inquiry. February By

trial,at thean amendment Soule’s administrator was as ajoined
defendant.

The business of the mill has been so lucrative that the amount
Soule,Dole,of received and is more thanStuart all theirmoney by

$9,500.theadvances and If the isexpenses, including plaintiff
entitled to an to forand a decreeequitable accounting, redemption
of an undivided half of the (or specific performanceproperty equiv-

him,alent there is to be but there is anothingthereto), paid by
him. Hisbalance due of orredemption specific performanceright

is not laches. The of thebarred andby correspondence plaintiff
Dole is a of the case.part

Fletcher, Ladd, Jordan,Ladd F. and forDrew the plaintiff.& &

E. C. B. Hibbard and H. forA. W. Dole andHeywood,& &
Stuart.

Drummond Drummond for Soule’s(of administratorMaine),&
heirs.and

Doe, contract,C. J. The Soule is a validby andsignedwriting
Dole,if it had been the ofstatute frauds would notsigned by

have been a defence. Letters written Dole to the referby plaintiff
Soule,to and the contract and therecognize signed by plaintiff’s

“ to redeem the contain theright substance ofproperty.” They
so case,much of that iscontract as material in this and are asthey
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would have been.the formalas his agreementeffective signing
;229; Clark, N. 36N. v. 60 H.58 H. WebsterBrown v. Whipple,

221, ;54; v. Mass. 22363 N. H. Barrell 16Lougee, Joy,v.Rafferty
Burnside,584;581,Coates, v. 58v. 109 Mass. KingsburyUrann
Hale,68,310; S., 3 Ves.U. 136 U. S. 83: Forster v.v.Ill. Ryan

C., Frauds,;708, 308, Browne St. of ss.696, 5 315 7.709—S. Ves. ”“ to redeem99, 346, b. the98, 346 plaintiff’sThey prove right
mill and as one half is allof the Starkone half property;at least

whether, Dole,claims,'it to asis not inquire againsthe necessary
“Histo more than half.showthe entitled rightplaintiffthe letters

letters,redeem,” is hisDole theestablished by right,to against
Soule, to half of thethe haveestablished writing signed byby

Dole andof the madehe half advances bywhen paysproperty
to beof this mean that the amountBoth rightSoule. descriptions

assuch anis to ascertained equitable accountinghim be bybypaid
suchexercise of his of Onredemption.attends a rightmortgagor’s

thefound a balance duethe referee has plaintiff.an accounting
land,of the other halfthat balance and half thehe receivesWhen

foreclosure.of those who awill be thethe land profit preventedof
does notto depend uponperformanceThe right specificplaintiff’s

v. 64 N. H. 248.Eckstein Downing,of thatthe remedy.mutuality
found, thatbe held as matter of law theit cannotthe factsUpon

to a con-The is entitledwas not brought. plaintiffsuit seasonably
Dole, became of somefrom Stuart who aandfrom granteeveyance

admin-the Soule’swith notice ofheirs plaintiff’s rights.of Soule’s
beas a defendant. Whatever mayistrator was joinedproperly

to thethe defendants to contributeof pay-severalthe obligations
andadministratordue the Soule’sbalance plaintiff,ment of the.

a decreefor the ofbe made defendantswell purposeheirs may
land title to contro-of theno openthat will leave plaintiff’spart

relat-bound to the evidenceHe is not upondoubt. relyorversy
title.the whole of Soule’sof a orpartto Stuart’s acquisitioning

theDecree plaintiff.for

J., the others concurred.Bingham, did not sit:

Hodgdon.Burney v.

defendant, is oninventusas to the evidenceof non estAn officer’sreturn
defendant, andservice on theentered withouthemayan actionwhich

him publication.notice to byforcontinued

1889,writ, 3, is de-the defendantwhich is dated MaytheIn
“ 6,state aforesaid.”in the andMilan Mayas of countyscribed


