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1889, an officer attached real estate and made return concerning
the defendant, “not to be found in my precinet.” The action
was euntered at the October term, 1889, and continued for notice,
and notice was given by publication. At the April term, 1890,
the defendant appeared specially, and pleaded in abatement that
on the day of the date of the writ, and all the time between that
day and the return day, he was an inhabitant of this state, and
. during all that time was within this state, and had his nsual place
of abode in Milan in said county; but no service of the writ was
ever made upon him either by delivering to him or leaving at his
usual place of abode a copy thereof, or by reading the same to him,
or in any other manner prescribed by law. The question of the
legality of notice by publication was reserved.

Twitehell & Goss and J. F. Libby, for the plaintiff, cited Thomp-
son v. Carroll, 836 N, H. 21, and Buswell v. Babbitt, 65 N. H. 168,
169.

Ladd § Fletcher, for the defendant.

Doz, C. J. The construction of the statutes, settled by general
practice, is, that either of several forms of return, including the one
made in this case, is evidence on which an action may be entered
and continued for mnotice. The notice given by publication was
legal. A demurrer to the plea in abatement should be sustained.

Case discharged.

SyrrH, J., did not sit: the others concurred.

PArsoNs v. LITTLE & a.

‘When, after the foreclosure of a first mortgage, the mortgagor purchased
the premises from the mortgagee for a stipulated price, which he after-
wards paid, and then, by an agreement hetween the mortgagor and his
wife, a deed was made by the mortgagee directly to her, to go on a debt
then due her from her husband of a larger amount than the value of the
premises, the wife does not thereby acquire a title which she can set up
against a second mortgagee who was not made party to the foreclosure
proceedings.

Wrir oF EXTRY, to foreclose a mortgage upon premises in
Colebrook. Facts found by a referee. The mortgage was made
March 4, 1879, by the defendants, to George Aldrich, the plaintiff’s
father, to secure a note, signed by J. D. Little, for $204.10. George
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Aldrich has since died, and the plaintiff is his sole heiratlaw. The
defendant, Persis Little, is the wife of Joseph D.

At the time the note and mortgage were given, the premises
were subject to three prior mortgages given by the defendant,
Joseph D., at different times, in which his wife joined, releasing
dower and homestead,—the first to Elijah Stuart, the second to
A. 8. Eustis & Co., the third to Eben Corey & Co.

Mrs. Little joined in the mortgage to Aldrich, as well in the
- granting portion as in all the covenants, although she at the time
had no legal interest in the premises except her inchoate right of
dower and homestead, which she expressly released.

In 1880, Stuart commenced a suit to foreclose his mortgage.
Corey, upon learning of that proceeding, bought up the Stuart
mortgage and also the Eustis mortgage, paying those parties the
amount of their several debts. Stuart’s suit to foreclose was subse-
quently prosecuted to judgment by Corey. Upon the writ of
possession issued on that judgment, Corey was duly put in posses-
sion of the premises, and thereupon executed a lease of the same
to the defendant, Joseph D). Little, for one year, at the rent of 15
per month. Little occupied the premises under this lease, paying
the stipulated rent, until February 19, 1886, when a bargain was
concluded between the parties wherveby J. D. Little was to pay
Corey $769.96 for the premises ; and three notes, signed by Little,
for $266.65 each, payable in one, two, and three years, respectively,
from date, were given by him to Corey for the purchase price, and
a bond was given by Corey to Little conditioned for the conveyance
to him by “a good and sufficient warranty deed of said premises,”
upon payment of said notes, and Little and his wife continued in
occupation of the premises, which consisted of a small dwelling-
house and a shop, the same as before.

Little made some payments on the notes from his own earnings
and from a pension he received about this time, and some time
before November 21,1888, the shop was burned, and he paid Corey
the remainder of the notes from the insurance money.

Little married his wife, the other defendant, in May, 1870. She
had at that time about $400 or $500 of her own earnings, which
she let her husband take to use in his business. No note, or other
evidence of or security for the debt, was given by him to her for
the money, and it is doubtful if there was any very distinet under-
standing between them as to its repayment ; but it is found that the
transaction amounted to a loan of the money by her to him, and
constitutes a valid, subsisting debt against him in her favor. ’

Some time afterwards her father died, and she received from his
estate about $400, which she let her husband have in the same
way; and it is found that on the 21st day of November, 1888,
Little was honestly indebted to his wife in a sum considerably
greater than the whole value of the demanded premises.

After the debt to Corey was fully paid, as above, the defendants
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Little and his wife, agreed together that the deed from Corey should
be made to Murs. Little as a payment so far upon the debt from
him to her, arising as above set forth. In pursuance of this arrange-
ment, to which Corey assented, a quitclaim deed of the premises
was executed, and delivered by Corey to Mrs. Little, who now
claims to hold the premises free and clear from the plaintiff’s mort-
gage by virtue of her deed from Corey; and the question whether
she is legally entitled so to hold is respectfully submitted to the
court.

T. F. Joknson, for the plaintiff.
Parsons & Madden, for the defendants.

ArrEN, J. The foreclosure of the three prior mortgages by
Corey put the plaintiff’s mortgage in abeyance, but did not dis-
charge or annul it. The plaintiff was not made a party to the
foreclosure proceedings, and never relinquished her mortgage nor
the debt secured by it; and when Corey, after his foreclosure pro-
ceedings had given him a title to the premises, bargained and sold
the premises to Little for a stipulated price, which was paid him
by Little, the plaintiff was let in with her mortgage, which operated
as fully as if there had been no prior mortgages. Having pur-
chased the property of Corey after the foreclosure of his mortgages,
and paid for it in full, and being in possession, the title, without a
formal conveyance, was equitably in Little, and enured to the ben-
efit of the plaintiff as subsequent mortgagee. Whether the trans-
action be regarded as one in which Little paid off the prior incum-
brances thereby letting in the plaintiff, or as a purchase outright
by Little of Corey after his foreclosure became complete, the effect
is the same. In the one case, the plaintiff’s mortgage is let in by a
removal of the bar made by the foreclosure of the prior mortgages,
or, in the other case, by the title acqgnired by Little after fore-
closure enuring by estoppel to the benefit of the plaintiff.

The conveyance by Corey to Mrs. Little was at her husband’s
request after he had purchased and paid for the land, and was for
the purpose of paying a debt to his wife. If by Little’s payment to
Corey and his purchase of the land he became the equitable owner,
and thereby his title enured beneficially to the plaintiff, the subse-
quent conveyance of the legal title to Mrs. Little by Corey, at
Little’s request, did not change or destroy the plaintiff’s rights.
The conveyance was, in legal effect, the same as if, on receiving
payment for the land, Corey had conveyed it to Little, and he, in
consideration of his indebtedness to his wife, had conveyed it to
her. And in such a case, the mortgage having revived by Little’s
purchase and continued possession, the conveyance to his wife must
be subject to the plaintiff’s mortgage.

Whether, if the title to the land, equitable and legal, had come
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directly from Corey to Mrs. Little, she would have been estopped,
being a married woman, by her deed with her husband to the
plaintiff, it is not necessary to consider. Taking the equitable
title through her husband, who had paid the prior ineumbrances,
she takes it subject to the plaintiff’s mortgage.

Judgment for the plaintiff.
BineEAM, J., did not sit: the others concurred.
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n o Railway corporations are bound fo provide stations and other facilities
M sufficient .for the. rfea,sona,ble accomn?oda.tion of the public, and are Liable
" 65 342{ to an individual injured through their failure to make such provision.

72 240 Whether in such a case the facilities furnished are reasomably sufficient is

74 110 a question of fact.
o ‘Whether the defendants’ negligence was the proximate cause of the plain-

tiff’s injury is a question of fact.
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CAsE, for injuries received by reason of the defendants’ failure
to keep at Berlin a passenger depot reasonably sufficient for the
accommodation of the public.

The plaintiff’s evidence tended to prove that on February 14,
1887, desiring to travel from Berlin to North Stratford, two pas-
senger stations on the defendants’ road, having previously pur-
chased a ticket for passage between these stations, he went to the
defendants’ passenger station at Berlin, arriving shortly before
4:25 a. m., the hour at which, by its time-tables, the defendants
advertised the departure of a train from Berlin for North Strat-

- ford ; that he found the station closed, and no place provided for
waiting passengers except the platform, in the open air; that the
train did not arrive till 7 a. m., and that the plaintiff remained
upon the platform, constantly expecting the train, till its arrival;
‘that the weather was very cold, but that the plaintiff, who was
accustomed to exposure to the cold and was warmly clad, was not
aware that he was becoming chilled until he entered the car upon
the arrvival of the train; that, as a result of his exposure to the
cold in waiting for the delayed train, the plaintiff became ill and
was injured. The plaintiff knew the station was not kept open at
night, and did not expect to find it open, but he had no reason to
expect the train would be late. The defendants moved for a non-
swit, which was denied, and they excepted. The defendants’ evi-
dence tended to prove that the delay of the train was reasonable,
but there was no evidence that the plaintiff knew, or should have
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