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such duty is imposed on towns. The object of the moiety law was
to secure the better enforcement of the statute prohibiting traflie
in intoxicating liquors. The whole fine belongs to the county,
except (1) when a private prosecutor is entitled to a moiety, and
(2) when the fine is imposed by a police court. Police courts being
maintained at the expense of towns and cities, the legislature has
provided that fines imposed in such courts shall belong to the town
or ¢ity maintaining the court. The express mention in the moiety
law of a town or city, and person (upon whom there is no legal
duty to prosecute), as prosecutors entitled to a moiety of the fine,
necessarily excludes from the beneflit of the moiety provision the
county, which is not mentioned, and upon which rests the duty of
instituting prosecutions for the violation of this as well as of all
other laws. A town or an individual is a private prosecutor. A
county, if not in the strictest sense a public prosecutor, is not a pri-
vate prosecutor. The fines in the plaintiff’s hands belong to the
city of Portsmouth.
Case discharged.

Dom, C. J., was absent: CARPENTER, J., did not sit: the others
concurred.

WoopMAN ». PRrEScCOTT.

In an action for malicious proscention, it is a sufficient termination of the
b
proceeding complained of to enable the plaintiff to bring his action, if it
has been terminated in his favor, without procurement or compromise on
b
his pari, in such a manner that it cannot be revived.

Casg, for malicious prosecution. Verdiet for the plaintiff. At
the October term, 1885, the grand jury, on the complaint of the
defendant, rcturned an indictiment against the plaintiff for larceny
(under Gon. Laws, ¢. 278, 5. 11) &lle%d to have been comimitted,
and which was committed, if at 411, in Mareh, 1880. A mnolle
prosequi was entered at the October term, 1886. The plaintiff
has always resided in this state. There was evidence tending
to show that the defendant had no knowledge of the facts on which
the prosecution was founded until 1885, and that the nolle prosequi
was euntered because Drescott did not receive notice of the time
fixed for the trial in season to procure the attendance of the wit-
nesses for the state; but the plaintiff claimed the fact to be other-
wise. At tho close of the plaintiff’s argument to the jury, the
defendant requested the court to rule that the entering of a nolle
prosequi was not a sufficient termination of the prosecution to
entitle the plaintiff to maintain the action. The court denied the
request, and the defendant excepted.
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J. Kivel and G. 8. Frost, for the defendant.
C. Page, for the plaintiff.

CrarXK, J. To maintain an action for malicious prosecution, the
plaintiff must show that the proceeding complained of as malicious
was instituted without probable cause and is ended. ¢ The new
action must not be brought before the first be determined, because
till then it cannot appear that the first was unjust.” Bull. N. P. 12.
It the first action is still pending, or if there has been a judgment
against the plaintiff, or if he has terminated the suit by paying
what was demanded (unless the payment was made under duress—
Morton v. Young, 55 Me. 24), or by compromise, he cannot be
admitted to say that the action was commenced without probable
cause, and consequently cannot have an action for malicious pros-
ecution. If there has been a judgment in the plaintiff’s favor, or if
the nature of the proceeding was such that he had no opportunity
to make a contest and obtain a decision in his favor,—as where one
maliciously causes another to be arrested and held to bail in a civil
action and fails to enter the action (Cardival v. Smith, 109 Mass.
158),—he may bring an action for malicious prosecution.

Whether the entry of nolle prosequi is a sufficient termination of
a criminal suit to allow the party prosecuted to commence an action
for malicious prosecution, is a question upon which the anthorities
are not uniform. In Massachusetts it is held that such an entry is
not necessarily sufficient, and it is said that ¢ whether a prosecution
has been so terminated as to authorize the party prosecuted to com-
mence an action for malicious prosecution,is to be determined by
the facts of the particular case, of which facts the entry of nolle
prosequt may be one of several, may be the only fact, , may be a
controlling fact, or may be an entnely unimportant one.”  Graves
v. Dawson,. 180 Mass. 78. In Langford v. Railroad, 144 Mass.
481, Morton, C. J., says,—“The entry of a nolle prosequi by
the district attorney of his own motion, followed by a discharge of
the accused party by the court, may be such a termination of the
prosecution as will enable the pmty to maintain an action for
malicious prosecution.” And it is held that a discharge by a mag-
istrate having only authority to bind over is a sufficient termination
of the proceedings. Moyle v. Drake, 141 Mass. 238, 242.

In other jurisdictions the entry of a nolle prosequi is held to be
sufficient. Stanton v. Hart, 27 Mich. 539; Hateh v. Cohen, 84
N. C. 602; Brown v. Randall 86 Conn. 56; A]?J(l? v. Woolston, 438
N.J. Law 57. Inthe latter case it is said,—“ No action for a mali-
cious prosecution can be brought while the criminal proceedings are
pending. When the criminal prosecution is ended, if it terminates
in favor of the accused, he may then maintain his action for a
malicious prosecution. HExcept to confer on the accused the capac-
ity to sue, the manner in which the prosecution terminated is
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immaterial. The law requires only that the particular prosecution
complained of shall have been terminated,—and not that the liabil-
ity of the plaintilf to prosecution for the same offence shall havebeen
extinguished,—before the action for malicious prosecution is brought.
Consequently the refusal of the grand jury to find an indictment,
a nolle prosequi, or any proceeding by which the particular prosecu-
tion is disposed of in such a manner that it cannot be revived, and
that the prosecutor, if he intends to proceed further, must institute
proceedings de novo, is a suflicient termination of the prosecution
to enable the plaintiff to bring his action.” So, also, Judge Cooley
says,— The rcasonable rule seems to be, that the technical pre-
requisite is only that the particular prosecution be disposed of in
such a manner that this cannot be revived, and the prosecutor, if
he proceeds further, will be put to a new one.” Cool. Torts 180,
citing Olark v. Oleveland, 6 1111l 844, 847, Cardival v. Smith,
109 Mass. 1569, Driggs v. Burion, 44 V. 124, Leever v. Hamill,
57 Ind. 428.

The rule supported by reason and authority seems to be, that if
the proceeding has been terminated in the plaintiff’s favor, without
procurement or compromise on his part, in such a manner that it
cannot be revived, it is a suflicient termination to enable him to
bring an action for a malicious prosecution.

Fxception overruled.

CARPENTER, J., did not sit: the others concurred.

PIrcruERING & a. v. DE ROCHEMONT & «.

Under the act allowing women to vote in school-district meetings (¢. 46,
Laws 1878). the school business of a town school-district cannot be done
in an ordinary town-meeting. .

A Dboard of education elected at such town-meeting are officers de fucto,
who can warn meetings of the town school-district.

Under Gen. Laws, ¢. 87, s. 4, an annual school meeting may be called by
a justice when the proper school officers have failed to call the same in 2
legal manner.

‘Where the justice’s warrant purports to have been issued because the
annual meeting “was not legally held,” the negleet of the school oflicers
legally to call the meeting may be shown by other evidence.

Tn a warrant for a school meeting in a town district composed of the
whole town, “school-distriet No. 1 in the town of N.” is not an invalid
designation of the distriet.

The election of members of a board of education for terms longer than the
statute permits, is a valid election for the statutory term.




