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" mortem claims thereon by his widow.” Dickerson’s Appeal, 115
yPa. St. 198—8. (., 2 Am. St. Rep. 547, 552. It simply debars
him from making gifts and conveyances with the view of defeat-
ing his wife’s marital rights, and to this extent only is his power of
disposal clogged and fettered. When his object is not to defraud
her, he may therefore lawfully sell or convey, and he may even
make a gift of his property for any lawful purpose. If possessed
of large estate, the voluntary conveyance of a small portion of it to
a stranger would scarcely be deemed fraudulent as against her;
and if the conveyance is to his children by a former marriage, and
he retained that which would, in the ordinary course of events, be
ample provision for himself and wife and. family, there surely
would be no fraud upon her marital rights cognizable in equity.
See Butler 'v. Butler, 21 Kan. 521 (30 Am. Rep. 441, 446),
and authorities generally.

Taking into consideration Mr. Walker’s pecuniary circumstances,
the comparatively small amount invested in the homestead trust
estate with reference to the entire amount of his property, the
meritorious claims of his children, as such; upon him, and the
pregnant fact that this trust was created long before his estrange-
ment from the plaintiff, we are of opinion that the provision made
by him for his children was, under the existing circumstances, a
just and reasonable one, that no fraud upon the plaintiff was
intended, and that her claim for a share of the homestead estate
was properly denied.

" Bceptions overruled.

Doz, C. J., and ALLEN, J., did not sit: the others concurred.

(% 2 :
TowNE v. DAVIS.

‘Whether a sale of hay was so far completed that the title passed to the
vendee is a question of the intention and understanding of the parties,
which is a question of fact.

The finding of a referee that the title did not pass to the vendee on a con-
tract of sale of personal property, will not be revised when there was evi-

dence upon which the referee could find either way.

Assumpsrr. November 10, 1887, the plaintiff, as administra-
tor of his father’s estate, by virtue of a license from the probate
court, sold at public auction a certain lot of hay contained in a
barn on the homestead place of the deceased in Boscawen. The
sale took place on the premises. The terms of sale set forth in the
notice were cash or a bankable note. The auctioneer, in making
the sale, asked for bids for the hay by the ton, to be taken and
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weighed by the purchaser, and the hay was bid off by the defend-
ant. There was nothing in the terms of sale specifying the time
when the hay should be Temoved by the purchaser from the barn.

The defendant commenced to remove the hay in December,
1887, and from time to time continued to do so up to about June
15, 18%8. All of the hay removed was weighed, and returns
made to the plaintiff, and paid for by the defendant to the plain-
tiff. On or about April 1, 1888, the premises on which the barn
containing the hay was located were taken possession of by a
mortgagee for the purpose of takmg the rents and profits, and the
defendant obtained the consent of the agent of the mortgagee to
let the hay then in the barn remain there. On June 21, 1883, the
barn was struck by lightning and burned with all its contents.
There was remaining in the barn at the time of the fire about
8,170 pounds of hay valued at 85 per ton, and abont 17,155 pounds
valued at %12.50 per ton; and the action is brought to recover its
value. A referec finds that there was not such acceptance and
delivery of the hay as would entitle the plaintiff to recover of the
defendant tlie value of the hay remaining in the barn.

Licach § Stevens, for the plaintiff.

Sanborn ¢ Hardy, for the defendant.

Crark, J. The acceptance, receipt, and payment of the price
of the hay removed by the defendant was a recognition of the con-
tract of sale, and a sufficient acceptance and receipt of part of the
property sold to meet the requirements of the statute of frauds
and take the case out of its operation. It is nol necessary that
the delivery and receipt should accompany the sale. If the receipt
of the property, or a part of it, takes place in pursuance of the
previous verbal agreement, it is sufficient. It is the fact of deliv-
ery and receipt under and in pursuance of the previous agreement
of sale, and not the time when the delivery is made, that the stat-
ute makes essential to the proof of a valid contract. Browne St.
Fr., «. 838 Townsend v. Hargraves, 118 Mass. 825.

There being no question as to the proof of the contract of
sale, the inquiry is, whether it was so far completed that the title
passed at once to the defendant. 'This is a question of the inten-
tion and understanding of the parties, which is a question of [act.
A referee has found that the title did not pass, and the verdict
must stand if there was evidence competent to sustain it.

As between the parties, neither delivery nor payment is neces-
sary to a completed sale except when 1equne(1 by the statute of
frauds.  Clark v. Draper, 10 N. H. 419, 42 1 BazZer Swmith, 43
N. H. 141, 148; Clark v. Greeley, 62 N. 1. 394. At the com-
mon law, an agreement for the present sa]e of specific chattels
casts on the buyer the risk of loss. But if anything remains to be




398 TOWNE ». DAVIS. [Merrimack,

done between the parties to identify the goods sold, or to deter-
mine the price to be paid, the sale is not complete so as to pass the
title, unless it may be inferred from the evidence that the parties
intended the property should pass at once. If the goods are sold
by number, weight, or measure, or the like, the sale is prima facie
not complete till the quantity is ascertained, and if they are mixed
with others, not until they are separated and designated. Warren
v. Buckminster, 24 N. H. 8386; Fuller v. Bean, 84 N. H. 290; Ock-
wngton v. Richey, 41 N. H. 275 ; Prescott v. Locke, 51 N. H. 94.

“The general doctrine on this subject is, that when some act
remains to be done in relation to the articles which are the subject
of the sale, as that of weighing or measuring, and there is no evi-
dence tending to show an intention of the parties to make an
absolute’ and complete sale, the performance of such act is a pre-
requisite to the consummation of the contract; and until it is per-
formed, the property does not pass to the vendee. But in the
case of sales where the property to be sold is in a state ready for
delivery, and the payment of money, ot giving security therefor, is
not a condition precedent to the transfer, it may well be the under-
standing of the parties that the sale is perfected, and the interest
passes immediately to the vendee, although the weight or measure
of the articles sold remains yet to be ascertained. Such a case
presents a question of the intention of the parties to the contract.
The party affirming the sale must satisfy the jury that it was
intended to be an absolute transfer, and all that remained to be
done was merely for the purpose of ascertaining the price of the
articles sold, at the rate agreed upon.” Riddle v. Parnum, 20
Pick. 280, 283, 284.

The terms of the sale were * cash or a bankable noie,” and this
fact is to be considered in determining whether the parties
intended a completed sale. If by the use of these terms the par-
ties nnderstood merely that no credit was to be given,and that the
seller would insist on his right to retain possession of the hay
until the price was paid or secured, the sale might still be so far
completed and absolute that the property would pass; but if it
was the understanding that the hay was to remain the property of
the seller until the price was paid or secured, the sale was condi-
tional, and the title would not pass, even on delivery, without per-
formance of the condition. Clark v. Grreeley, 62 N. H. 394, 896.

In Paul v. Reed, 52 N. H. 186, the buyer moving into the sell-
er’s house, examined and selected a hog, some butter, sugar, tea,
and other articles, and agreed to take them at certain prices. He
mixed the sugar with his own, changed the hog to another pen,
and took out his pocket-book to pay for them; but at that moment
the money due for the price was attached by a creditor of the seller,
and the seller took back his goods. The question was, whether
the title was vested in the purchaser. The court say,—* The ques-
tion then is, whether the delivery here was absolute, intending to




December, 1890.] JEWELL ». COLBY. 399

pass the title to the vendee and trust him for the price, or whether
it was made with the expectation that the cash would be paid
immediately on the delivery. This is a question of fact, but it is
submitted to the court for decision. Ordinarily it should be
passed upon at the trial term 2’ Assuming that the ques-
tions both of law and faet were reserved, the court found that the
goods were sold for cash, and of course that the delivery of the
goods and the payment of the price were to be simultaneous ; and
that when a part had been delivered, and the seller was figuring
up the amount, and the buyer had taken out his money to pay the
price, the act was arrested by the service of process, the sale was
not completed, and the title had not vested in the buyer.

Upon the facts stated in the case, a referee has found that the
title to the hay did not vest in the defendant at the time of the
auction sale. There was evidence upon which he could find either
way, and his finding is not open to revision, no error of law appear-
ing. Cummings v. Center Iarbor, 5T N. II. 17.

Judgment for the defendant.

Broperrr, J., did not sit: the others concurred.

JEWELYL, Adw'r, v. COLBY.

An insane person is liable for his torts to the extent of compensation for
the actual loss sustained by the injured party, except when the wrong
lies in the intent. ‘

Inganity in the defendant is an answer to a claim for greater damnages on
account of the intent or motive of the defendant.

Facts agreed. December T, 1889, the defendant, by his wrong-
ful act, caused the death of Martha Fortier under such circum-
stances as amount in law to felony, except as the same might be
modified by proof of the defendant’s insanity. The plaintifl is
administrator of said deceased, and has given notice in accordance
with s. 2, ¢. T1, Laws of 1887. The writ is dated December 11,
1889. The deceased left, surviving her, her husband and two
children. The action is brought to recover damages for the injury
to the person and estate of said deceased caused by said wrongful
act and her consequent death.

_]f’rawt/é N. Parsons, for the plaintiff,

Sanborn ¢ Hardy, for the defendant.




