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to aknew the horse beno whether Mrs.- Juddof consequence
to this instruc-not.” Theor exceptionhorsestumbling plaintiff’s

to the acci-the defect did not contributetion cannot stand. If
dent, notthe town is liable.

defendants, which thereturned a verdict for the7. The jury
notone the wasmovedto set aside because of jurors,Dodge,plaintiff

1890, ofthat in while as selectmanItindifferent. actingappeared
claim his town forhe refused to settle aCroydon, damagesagainst

stone, because, notsaid,as he he didfrom ato a traveller rolling
to caused rollingthink the law towns damages byrequired pay

stones, did, that hebut if it to be and thoughtit repealed;ought
law, at theirwhich was to let drivehad the bestVermont people

orthe wisdom expe-The fact that the doubtedjurorown risk.
unindifferent, herender himof the law did not provideddiency

down thethe of the case as laidwould be law bybygoverned
court; action suf-to be thus in hisand that he was guidedwilling

Pike,Howard, 171; v.N. StateState v. H.17ficiently appears.
344;N. v. 23 N. 301.20 H. State H.Ayer,

overruled.Exceptions

J., Bingham, J., sit: the othersDoe, did notC. was absent:
concurred.

Baker,and E. D. for theA. Davis Vermont) plaintiff.G. (of

Parker, thefor defendants.and W.I. H.Colby

v. Bristol.Bartlett

a town for the occasioneddamagemaintained againstcannot beAn action
estate, where, in a of thehighway by authorityrepairingan adjoining

lowered; but the landowner’sthe is raised ortown, of highwaythe grade
selectmen,toof theupon applicationan assessment damagesisremedy

Laws, 72, s. 20.c.under Gen.

owns a ofFacts found a referee. The tractplaintiffCase. by
Bristol,half,about a in the ofan acre and villageland containing

to the landwest street. The com-on the by injuryHighbounded
is thefor suit caused flowof, which is byand brought,plained

street the landfrom section of andsurface-water a Highit ofupon
theland in that section is towardit. The of thedrained slopeby

theeast, street and prem-west plaintiff’sand of oppositeHigh
theland west of streetThe highrisesthe land quite abruptly.ises

street con-and culverts on thatand the ditchesis full of springs,
of There are two cul-most the year.water duringtain running
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land,the the one near theverts in street opposite plaintiff’s upper
land, about the middle of theor south end of the and one at land.

such, that,is ifcontour of the land in that section no streetThe
the would have drained offhad been cut waterthrough, naturally

land, and did so until the of streetacross the plaintiff’s grade High
but itwas lowered some would haveago;eighteen years naturally

land,drained off side of the lit-all the west doingalong plaintiff’s
now, sometle or no while and for to theyears priordamage, bring-

suit,of this the in the section above describedall surface-watering
is the construction of said street andgathered together by peculiar

ditches,its in theand turned a land. Sinceupon plaintiff’sbody
aforesaid, itself,street itswas lowered as if left toHigh drainage,

street,would run in the ditch beside the anddown would not enter
the this,at all. In order to theplaintiff’s preventpremises high-

the townand selectmen of of Bristol have con-way surveyors
structed bars of stone earthand below the cul-large immediately
verts, and from the of the travelled of the streetrunning edge part

land,across the ditch haveto the and excavated ditchesplaintiff’s
on the land so water could notthat the run downplaintiff’s beside

street,the but Little,was forced to run off across said land. if
has been done to theany, thedamage plaintiff’s premises opposite

water,culvert; culvert,but the lower theatupper atalcing diag-
field,onal course across the not in wellplaintiff’s definedany

channel, but the makes a kind ofpercolating ground,through
of a fourth of the land aforesaid. In timesswamp ofnearly high

water, pointof sand and are at thislarge quantities carriedgravel
the field, and isupon plaintiff’s caused Thedamage thereby.
of the selectmen inobject the water theturning upon plaintiff’s

field is to the theprevent street;of road-bed of the butwashing
could, without the town tothey unreasonablesubjecting 'expense,

culvert,in a which would theput all water off without dam-carry
to the street or toage landowner.any
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Chase, for theFling defendants.&

Bingham, J. If the action,can maintainplaintiff this it is be-
bycause the defendants have done to the landdamage plaintiff’s

their fault and in not andnegligence thebuilding maintaining
in a suitable andhighway manner.reasonably proper

The awarded on the out ofdamages a are suchlaying highway
as the landowner suffers from its construction in a reasonable and

manner. Theproper of theserecovery damages being provided
for statute, it is not claimed thatby an action at common law lies
for ;their but it is said thatrecovery an action be maintainedmay
for an unreasonable and construction of theimproper becauseway,

was awarded or for suchnothing construction.paid To this claim
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the defendants raise the that the statutequestionpreliminary pro-
vides a for the allegedremedy injury.

constructed,when street wasIt that first andappears High
lowered,the was the water drained across-until grade naturally

land, or no butthe little since the lower-doing damage;plaintiff’s
the the surface-water isof the constructiongrade gathered, bying

street, ditches, bars,of the and and turned in a over the-body
72, 20,land, Laws, c.Gen. s. thatdoing damage.plaintiff’s provides

a the of the town theif in authorityrepairing highway by grade
lowered, it,or a ditch made beside andis raised or is occa-damage

estate,to an the selectmen onsioned may,adjoining application,
notice, the andand a assess file the same withhearing, damages,

town-clerk;their with the and if the owner is hedoings aggrieved,
infile his within the court fordaysmay petition thirty supreme

assessment or increase of the and suchan damages, proceedings
in in outbe had as case of a G.damages layingmay highway. L.f

72, 21.e. s.
theNo reason has not aappears plaintiff completegood why

statute;case,in this under the of the and if sheprovisionsremedy,
has, it is not contended that she has a at commonseriously remedy

of the in the stat­law. The evident purpose legislature enacting
ute to a the same for the assess­was injuredparty remedygive

substance, as is onment of these in statuteprovided bydamages,
131;Laconia, 130,out. v. H.an Gilman 55 N.original laying

v. 51 N. H. 136.Waldron Berry,
72,L., c.The court notsupreme having original jurisdiction (G.

amendment,20, this suit is not to the andss. open21), necessary
be, reason,must for thisthere

Judgment thefor defendants.

Carpenter, J., sit: the othersdid not concurred.

Ap'ts, Smith, Ap'lee.v.Baker a.&

mortis,cannot, eausa so of her estatedisposeaby giftmarried womanA
of his distributive share therein.to her husbandas deprive

Appear. Smith, the wifeFacts Alice G.Probate agreed.
ofher last sickness and in expectationof the duringappellee,

in of all herdeath, evidencedmade a writing, personalgift, duly
trustees, that it shouldas conditionto theestate uponappellants

death, wit-and in the of threehereffect presencetake only upon
intended,was into-the of whichdelivered thenesses property, gift

trustees, them taken and held as aof the to be gift-hands bythe


