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Cco0s.

BeNTON v. GOODALE.

One who is compelled to pay more than his share of the fees of a collector

of taxes, to prevent a tax sale of his land (included with lands of other
persons in an advertisement of sale), may recover the excess in assump-
sit. '

ASSUMPSIT, against a tax-collector for excessive fees paid him
by the plaintiff.

W. Heywood, for the plaintiff.
Ladd § Fletcher, for the defendant.

ArreN, J. The defendant was entitled to one dollar and no
more “for advertising ” all the lands included in a single adver-
tisement, and the plaintiff was holden fo pay no more than “his
just proportion” of the defendant’s fees. G. I..,c. 58, 5. 15; ¢. 59,
ss. 16, 17.  The plaintiff’s payment of move than his share was
not voluntary. He was compelled to pay what the defendant
demanded to prevent a sale. An action of debt for the penalty
prescribed by Gen. Laws, ¢. 59, s. 18, was 10t the only remedy.
Cardigan v. Page, 6 N. H. 182, 193.

Judgment for the plaintiff.
BinawAM, J., did not sit: the others concurred.

ROCKINGHAM, JUNE, 1891.

iy o FowLER v. BECKMAN & a.
8!

Service of a copy of an injunction, order, or decree is sufficient notice of
the injunction without a writ.

A person who knowingly aids and abets in the violation of a decree which
‘enjoins the defendants, “ their servants, aiders and abettors,” is liable to
attachment, though not a party to the bill and not personally named in
the decree.

To a complaint alleging the respondent’s violation of an injunction which
required him to refrain from occupying a lot of land, it is no defence
that a town passed a vote purporting to authorize his occupation.
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ComprAINT, by Richard Fowler against Asa Beckman, Reese
Owen, and Abram W. Perkins, alleging a violation of a decree in
equity. On notice to show cause why an attachment should not
issue, the case was heard by a justice in vacation, June 15, 1891,
and reserved. The complainant was the defendant in the action
of trespass qu. cl.—~South Hampton v. Fowler, 52 N. H. 225 (8. C,
54 N. H. 197)—in which case he recovered a judgment that estab-
lished his title against South Hampton.

August 4, 1890, the complainant and others filed a bill in equity
in this counly against Beckman and Owen (two of the respond-
ents) and Sewell B. Fowler. In the bill, the plaintiffs alleged, in
substance and effect, that they were owners in severalty of the
strip of land in Seabrook, about a mile in length, varying in width
from forty to eighty rods, and bounded easterly by the ocean,
westerly by the marsh, northerly by Hampton river, and southerly
by the state line; that the defendants were trespassers on the
land, baving no right there; that in July, 1887, said Beckman
wrongfully built a hou-e there, although notified by the owner of
the land not to do so; that an action of trespass, brought by the
plaintiff, Richard Fowler, against Beckman, was referred to Judge
Ladd, who found Beckman guilty, and assessed damages; that
Beckman defended that suit as tenant of said Owen ; that at the
trial Owen assumed the defence, and claimed the whole strip under
an alleged deed from Sally FFowler, deceased, which deed pur-
ported to have been made in 1870, but was not recorded till about
the time of Beckman’s entry; that all persons who appear on the
deed as witnesses and justice, and the person by whom, according
to Owen’s testimony, the deed was written, are dead ; that Owen’s
defence was founded on fraud; that other litigation (specified in
the bill) terminated in favor of the plaintiff’s title; that the de-
fendants continue to commit trespasses on the land ; and that their
irresponsibility, and the prevention of irreparable damage and a
multiplicity of suits, make a case within the jurisdiction of equity ;—
“ and whereas the plaintiffs have maintained their titles as against
the defendants in suits at law, and whereas by the results as found
the plaintiffs are the owners and in possession of said beach, and
the defendants are trespassers,” the plaintiffs pray that the defend-
ants be enjoined from cutting any more trees, bushes, grass. or
herbage on the land, from turning their cattle or horses to feed on
the herbage thereof, from driving over and across the land, and
from committing any acts of trespass thereon. The plaintiffs also
pray for an order on the defendants to leave said beach, with their
families, horses, cows, servants, aiders and abettors, and to enjoin
them {rom entering anew upon the land, as they threaten they will
do, and for geuneral relief.

The bill having been served, the defendants appeared by coun-
sel at the October term, 1890, no answer was filed, the bill was
taken pro confesso, and a decree was rendered that the defendants,
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their servants, aiders and abettors, are strictly enjoined and com-
manded not to cut any trees, bushes, grass or herbage on the land,
and not to turn any cattle or horses to feed on the herbage thereof ;
also from driving over and across the land except in such pass-
ways as the plaintiffs shall leave open for the use of the public;
also from committing any acts of trespass on the land; also to
leave the land, with their families, horses, cows, aiders and abet-
tors, forthwith, and not to enter anew upon the land until they
have purchased a right therein, or made good a title thereto in a
suit at law or in equity. It was also ordered and decreed that a
writ of possession issue. March 19, 1891, Chase, a deputy sheriff,
read a copy of the decree to the defendants of that suit,—Asa Beck-
man, Reese Owen, and Sewell B. Fowler,—and gave each a copy,
and on the 27th day of April, 1891, he made like service on the

+ selectmen of Seabrook, and on the town committee chosen April
17, 1891. The clerk has issued no writ of injunction, and no other
sealed paper for the enforcement of the decree than a writ of pos-
session, and that has not been executed. The respondents con-
tend they are not liable because no process under seal has been
served on them, or issued to enforce the decree.

After the copies of the decree were served on the defendants
against whom the decree was rendered, two of them, Beckman and
Owen, for the purpose of avoiding the decree and depriving the
plaintiffs of the benefit of it, caused steps to be taken that are now
set up as a defence to this complaint. A petition was drawn,
signed by twenty voters, and presented to the selectmen of Sea-
brook, requesting them to call a town-meeting to see.what action
the town would take, if any, in relation to renting the beach or
any part of it. At a town-meeting called in pursuance of the
petition, and holden April 17, 1891, the record shows the follow- |
ing action: *“To see if the town will vote to choose agents to lot
off the beach and rent the same. Voted 52 Yes—14 No. Voted
—To nominate three agents. Francis Beckman, Reese Owen,
Abram W. Perkins were choosen agents.” The record also shows
that Owen and Perkins took the oath of office, as agents, April 24,
1891. Owen and Perkins, claiming to act as town agents, went
upon the strip of land described in the bill (called ¢ the beach ” in
the bill and the town vote), and divided and staked it into lots,
making the lots seventy feet wide, except when that width carried
the line through houses. When that happened, as it did in the
case of the house built by Beckman, and in other instances, they
made the lots wide enough to include the buildings. In this lot-
ting, the house built by Beckman is on lot No. 69. The following
paper was signed and delivered to Beckman, who paid Perkins
$2: «“May 18, 1891. Received of Asa Beckman $2 for rent for
one lot of beach land No. 69 for one year. Received payment
as agents for the town of Seabrook. Reese Owen, Abram W.
Perkins.” May 26, 1891, Chase went to that lot with the writ of
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possession, found the respondents there, told them he had served
copies of the decree on them, read the writ to them, laid hands on
them, and ordered them off. They refused to go, claimed a right
to be there under the action of the fown, and said if he put them
off they should come back. Beckman continues in the ocenpation
of the house and lot, claiming possession as tenant of the town.
The only witnessecs at the heari ing were Chase, called by the com-
plainant, and Owen, called by the respondents. The testimony of
botl: witnesses shows a violation of the decree by Beckman and.
Owen, unless the facts herein stated are a defence. The same tes-
timony shows a violation of the decree by Perkins, unless the same
facts, and his not being a party personally named in the bill in
equity and decree, are a defence. No evidence was offered of any
title or right but that shown in the plaintiffs by the record.

S. H. Goodall, for the complainant.
S. W. Emery, for the respondents.

ArTLEN, J. When an act is prohibited by a judieial order or
decrec, technically called an injunction, & person who knowingly
violates the prohibition before he has formal notice of it, and
before the order or decree is extended upon the record, is liable to
arrest, and to the same penalty as if a copy of a writ of injunction
had been read and delivered to him by a sheriff.  Winslow v. Nay-
son, 118 Mass. 411, 420; High Inj., ss. 1421-1424, 1444, The .
order or decree is the injunction. Its legal effect does not de-
pend upon the form of the oral or written communication by
which 1t is made known to those whose aggression it prohibits.
Formal notice of it is given for their information, and as a means
of proving their knowledge. 1f they are aware that they are doing
what they have been enjoined not to do, the law does not require
the service of process or unotice for the purpose of giving them
information which they already have; but ready and sure proof of
their knowledge may become convenient and useful if the plain-
tiff is compelled to apply for an attachment.

In Buffum’s Case, 18 N. H. 14, 16, the remark that service of a
copy of an injunction decree ¢is not sufficient to authorize an
attachment,” may be a mere statement of Iinglish practice quoted
from 1 Smith Ch. Pr. 429, without consideration. In that case, a
writ of execution of the decree, as well as a copy of it, had been
served, and an examination of the subject was unnecessary. ¢ In-
junctions may be ordered by the court, or by any justice thereof,
by an order, and such order shall have the same force and cffect
in all respects as if a writ of injunction were issued.” 87th Chan-
cery Rule, and Chancery Forms 8, 13; 38 N. I. 613, 615, 619; 56
N. H. 612, 618, 617. Other orders and decrees in equity were not
named in the rnle, for the reason that they were understood to be
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operative without writs of enforcement in cases in which writs ave
not required by statute. There is no more occasion for final proc-
ess in the form of a writ in an injunction case than in any other
equity suit. In this case, the respondents had full knowledge of
the decree, and for the purpose of this proceeding their knowledge
was as effective as if it had been derived from a writ of injunction.
The want of process under seal is no defence to the complaint.

The plaintiffs in the bill in equity have such a legal title or
possession that they have been successtul in all suits brought upon
or against it. The decree obtained by them against Beckman and
Owen is no broader than the prayer of the unvesisted bill, in any
respect material to the present charge. The decree has not been
reversed or vacated, and cammot be collaterally impeached. Fou-
ler v. Brooks, 64 N. H. 428.; State v. Kennedy, 65 N. H. 247; Peo-
ple v. Sturtevant, 9 N. Y. 268. On the facts found without evi-
dence of title in the town, if the vote of April 17, and the acts of
the town agents, Owen and Perkins, are to be considered as cor-
porate, municipal acts, they make the town an aider and abettor of
Beckman and Owen in the violation of the decree. A further
hearing may change the present aspect of the case; but on all the
evidence that has been introduced, the respondents stand no bebter
than they would if the vote had been mer ely and expressly to aid
and abet Beckman and Owen in defying the law. As title is not
shown in the town, it does not appear that the town’s vote “to
choose agents to lot off the beach and rent the same” contained
any element of validity or legality. Without right or title, the
town, as an accessory of Beckman and Owen, induced by them to
take part with them in invading private property and resisting
legal authority, is of no more avail than a private accomplice. If
the operation of the decree could be suspended by the mere act of
a town or other person claiming title and putting the respondents
in possession, it could be perpetually stayed by a succession of pre-
tenders employed by Beckman and Owen to give them the shelter
of groundless claims.

Perkins was not a party to the bill, and his name is not in the
decree. But the decree properly en_]omed the defendants, their
servants, aiders and abettors;” and as a copy of the decree was
read to him and given to him, he knew that his subsequent acts as
an aider and abettor of Beckman and Owen were prohibited, and
he is liable for his violation of the decree as if he had been per-
sonally named therein. High Inj., ss. 1440-1443.

The complaint will be further heard at the trial term, where
judgment will be rendered. ‘

Case discharged.

Domw, C. J., and CARPENTER, J., did not sit: the others con-
curred.




