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legal, proper, and necessary in the management of the cause; his
acts are, in the absence of frand, the acts of his client; and the
rule that a party cannot in equity find relief from the consequences
of his own negligence is equally applicable where the neglect is

that of his attorney employed in the management of the case.

Alton v. Gilmanton, 2 N. H, 520; Bryant’s Case, 24 N. H. 153 ;.

De Louis v. Meck, 2 G. Gr. 55—08. (., 50 Am. Dec. 491; Law-
son v. Bettison, 12 Ark. 401; Chambers v. Hodges, 28 Tex. 104 ;
Sampson v. Ohleyer, 22 Cal. 2005 Gifford v. Thorn, 9 N. J. Hq.
702,722 Shricker v. Field, 9 lowa 866; Chester v. Apperson, 4
Heisk. 639 ; Winchester v. Grosvenor, 48 Ill. 517 ; Weeks Att. at
Law, ss. 217, 221, 222; 1 Wait Act. & Def. 434 ;—see, also, G'rout
v. Cole, 57 N. H. 548.

The fact that the petitioner first learned that the bill had been
taken as confessed and a decree of foreclosure entered up when
the officer served the writ of possession is immaterial as against
the adverse party who is not in fault, and who has at least equal
cquity, and, in addition to that, the legal advantage. The peti-
tioner's attorney was bound to take notice of the orders and decrees
made in the case, and must also be deemed to have had knowledge
of them, for, like other officers of the court, attorneys are, by a
legal fiction, always deemed to be, during term, present in court
(People v. Nevins, 1 Hill, N. Y., 154) ; and notice to the attorney,
whether actual or implied, is considered notice to the client, and
binds him, when the notice is in the course of the transaction in
which the attorney is acting for him. Allen v. MeCalla, 256 Towa

464—N. C., 96 Am. Dec. 56 ; Crouse v. Morse, 49 Iowa 389 ; Bierce .

v. Hotel (v., 81 Cal. 160; Haven v. Snow, 14 Pick. 28, 88 ; Williams
v. Tatnall, 29 1. 553; Pepper v. George, 51 Ala. 190; Weeks
Att. at Law, s. 237.
It the petitioner is entitled to any redress, it is against the
attorney.
Petition dismissed.
SarrrH, J.. did not sit: the others concurred.
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Payment to the person named in a will as executrix, who has fully admin-
istered the estate according to the terms of the will,is a defence to a suit
brought for the same debt by an administrator subsequently appointed,
although the executrix was not appointed by the probate court and did
not give bond. ‘

AssuMPpsIT, on the defendants’ three promissory notes, payable
to John [I. Langley or order. Plea, payment. Facts found by
the conrt.
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John H. Langley died December 21, 1875, possessed of the notes,
and leaving a will of which he made his wife executrix, and by
which he gave to his brother, Joseph, $125, to his nephew, William
N. Langley, $100, and disposed of the residue of his estate as fol-
lows: “As to all the rest, residue, and remainder of my estate, I
give and bequeath the same to- my beloved wife, Mary S. Langley,
to have and to hold the same to her use and benefit forever. It is
distinetly understood that my said wife is to be amply supported
and maintained out of said estate, during her natural life, and to
use and dispose of the same as she sees fit, and at her decease the
remainder of said estate, if any, shall go in equal shares to my
brothers, Samuel N. and Joseph T. Langley.” The will was
proved in January, 1876. The wife was not appointed executrix,
but took possession of the testator’s property, including the notes,
and paid his debts and the two legacies first mentioned. The
defendants paid to her in good faith the full amount of the notes,
May 21, 1878. She married George Tilton in March, 1877,
and died in January, 1890, leaving a will of which Tilton is execu-
tor. The plaintiff was appointed administrator of the estate of
John H. Langley in March, 1890. Judgment was ordered for the
defendants, and the plaintiff excepted.

J. W. Towle and J. S. H. Frink, for the plaintiff.

G. E. Cochrane, John Kivel, and Thomas Cogswell, for the
defendants.

CuAsE, J. Itis unnecessary to determine whether the widow,
under the residuary clause, took an absolute estate as claimed
by the defendants, or an estate for life enlarged by the addition
of a right or power to use and dispose of the principal as she
saw fit. Burleigh v. Clough, 52 N. H. 267; Kimball v. Bible
Society, 65 N. H. 189, 1561. If her interest was only an enlarged
life estate (which is the smallest that can be claimed in her
behalf), the testator intended that her possession of the property
should immediately succeed his and be of the property in specie,.
and that she should have the control, use, and disposal of it
during her life. The facts, that his bequest of the residue to
her is accompanied by a habendum clause which provided that
she was to have and to hold it to her use and behoof forever;
that he gave it to her without the intervention of a trustee, and
without imposing on her an obligation to give a bond to protect
those in remainder, if any; that he made her residuary legatee and
executrix, so that a bond to pay debts and legacies might be
accepted from her instead of ome to return an inventory (G. L.,
e. 195, ss. 12, 18, Emery v. Judge of Probate, T N. H. 142); that
she was to be amply supported and maintained out of the estate,
and was to use and dispose of it as she saw fit; and that the bequest.




June, 1891.7 LANGLEY ». FARMINGTON. 433

over is of the remainder of said estate, “if any” (Harris v. Knapp,
21 Pick. 412), all disclose an intention to give her the possession,
and a right to use and manage the property with a large share of
the freedom and independence which he had enjoyed.

While the ordinary rule is, that if a testator makes a general
bequest of all his property, or the residue, to one for life with
remainder over, and the property counsists in part of perishable
personal property, the perishable property should be converted by
the executor into permanent sccurities and the income only be
paid to the life tenant, the rule is not applied in a case like this,
where the testator intended the life {enant should enjoy the prop-
erty in specie.  Healey v. Toppan, 45 N. H. 243, 260, and anthor-
ities cited, particularly Morgan v. Morgan, 14 Beav. 72—8. O, 7
Eng. L. & LFq. 216. In such case the life tenant is entitled to
the possession without giving a bond to the remainderman, the
same as he would be if the property were specifically bequeathed
to him. Healey v. Toppan, supra; Weeks v. Weeks, 5 N. 1I. 826
Marston v. Carter, 12 N. I, 169, 163 ; French v. Hatch, 23 N. II.
8381, 852; Weeks v. Jewett, 45 N, L 540, 5485 Burleigh v. Clough,
supra ; MeCarty v. Cosgrove, 101 Mass. 124.  Whether Mrs.
Laungley was absolute owner or only life tenant of the residue, she
was entitled to receive possession of the property in specie from
the testator’s representative without giving a bond to any one to
account for it.

Although she did not qualify as exceunirix, she appears to have
fully administered the estate in accordance with the provisions of
the will. She took possession of the property, and paid.the debts
and gencral legacies. If she had given a bond as executrix, that
would not have caused a different disposition of the property, nor
secured the performance of additional duties in respect to if, except
the filing of an inventory and the seftlement of an account. The
bond would not have protected the remaindermen against the
unauthorized, negligent, or fraudulent use or disposal of the prop-
erty while in ber possession as life tenant, for the executrix would
not be responsible to the remaindermen for the preservation of the
property after it passed into the possession of the life tenant.
Lynde v. Hstabrook, T Allen 8, 72; Weeks v. Jeweti, supra. I
the testator’s brothers had an interest in the residue as remain-
dermen, their interest could be protected whether the executrix’s
official duty to file a bond and inventory was perforined or not.
They could compel her, by a suit in equity, to file an inventory of
the property in which they were interested, and thus insure their
protection against her misuse or misappropriation of it. 2 Kent
Gom. 854; Westcott v. Cady, 5 Johns. Ch. 384; Langwortly v.
Chadeick, 18 Conn. 425 Homer v. Shelton, 2 Met. 194 ; Healey v.
Toppan, supra.

The testator’s estate having been settled, and his property hav-
ing gone to those who were entitled to it, and would have received
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it if all the requirements of the law had been complied with, the
settlement cannot be disturbed. Hibbard v. Kent, 156 N, H. 516;
Clarke v. Clay, 81 N. H. 8935 George v. Johnson, 46 N. H. 456 ;
Mercer v. Pike, 58 N. H. 286. The plaintiff is administrator of
the estate only in name. No trust now remains for him to exe-
cute. The payment of the notes in suit by the defendants to Mus.
Langley was, under the circumstances of the case, payment as
against all parties beneficially interested in the estate, and there-
fore as against the plaintiff. Clark v., Clark, 62 N. H. 267, 272.
The proceeds of the notes, together with the other property of the
testator, went into the possession of Mrs. Langley, where they
belonged; and if she has not expended the whole of them, as she
was authorized to do by the will, and the testator’s brothers have
any interest in the remainder, their remedy is against her repre-
sentatives directly, and not against the defendants indirectly

through the plaintiff.
Hz-eptions overruled.

CARPENTER, J., did not sit: the others concurred.

EDGERLY & a., Ex’rs, v. BARKER & a.

© A devise to “children” may express an.intent to include the issue of chil-
dren who. die after the execution of the will.

In a devise to trustees for the support of the testator’s children during their
lives, remainder to his grandchildren (born and umborn) when the
youngest arrives at the age of forty years, the last nineteen of the forty
years are too remote, being beyond the limit preseribed by the rule

* against perpetuities. The secondary intent, that the grandchildren shall
not have the remainder until the youngest is forty years old, is modified
by the primary intent that they shall have it, and the implied intent that
the will shall take effect as far as possible. The remainder vests in
them when the youngest is twenty-one.

Ixn Bqurry. Bill of interpleader, brought by the executors of
Hiram Barker against Clara Barker, Hiram . Barker, and the
trustees appointed by the eighth clause of the will. The testator,
a widower, left two children, Clara and Hiram H. The amount
of the estate is believed to be more than'$600,000. The present
‘annual income, over and above taxes and insurance, is about $20,-
000. Hiram H. claims that the eighth clause, devising the,ves-
idue to trustees, is invalid, and that the residue belongs to Clara
and himself. The prayer of the bill is, that Clara, Hiram H., and
the trustees be ordered to interplead concerning their rights and




