
v. BARKER.EDGERLY434 [Strafford

with,the had. theof law beenit if all the compliedrequirements
516;Kent,disturbed. Hibbard v. 15 N. H.cannot besettlement
456;; Johnson,H. N. H.v. 31 N. 393 v. 45GeorgeClarke Clay,

Pike, H. is ofv. 58 N. 286. The administratorMercer plaintiff
toin No trust now remains for him exe­estate name.the only

in suit toof the notes the defendants Mrs.cute. The bypayment
case,was, the circumstances of the asunder paymentLangley
estate,in there­interested the andallagainst parties beneficially

267,Clark,the 62 N. H.as Clark 272.fore against plaintiff. v.
.notes-, with thethe the other ofThe of propertytogetherproceeds

testator, the of Mrs. where theywent into possession Langley,
them,of as sheif she has not the wholeand expendedbelonged;

will,the and the brothers haveauthorized to do testator’swas by
remainder, herin the their is repre­interest remedy againstany

theand not defendantssentatives indirectlydirectly,' against
the plaintiff.through

overruled.Exceptions

J., others concurred.Carpenter, not sit: thedid

Edgerly a., v.Ex'rs, Barker & a.&

”“ ofan intent to include the issue chil-expresschildren maytoA devise
theof will.after the executiondiewho.dren

children- theirduringthe of the testator’ssupportforto trusteesIn a devise
and when theto hislives, (bom unborn)grandchildrenremainder

fortythe last nineteen of theat ofage forty years,thearrivesyoungest
the limit the ruleremote, beyond prescribed bybeingtooareyears

" intent, thethat shallsecondary grandchildrenTheperpetuities.against
old,yearsthe is is modifiedfortyuntil youngestthe remaindernot have

it, theshall have and intent thatimpliedintent that theythe "primaryby
infar as The remainder vestspossible.astake effectshallwillthe

twenty-one.isthe youngestwhenthem

ofEquity. the executorsBill of brought byinterpleader,In
Barker, Barker,Hiram H. and theClaraagainstBarkerHiram

testator,clause of the will. Thethe eighthbyappointedtrustees
children,widower, Clara and Hiram H. The amounttwolefta

than-$600,000.be Theto moreis believed presentestatetheof
insurance, $20,-isincome, taxes and aboutover and above'annual
clause,thethat the.res-eighthH. claims devisingHiram000.

invalid, totrustees, and that the residue Clarais belongstoidue
is, H.,Clara,bill that andof the HiramThe prayerhimself.and

to their andconcerningbe ordered interplead rightstrusteesthe
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will, claims;the and stateunder to their thatpowers respective
determined;the title the residue be that the beof and plaintiffs

and ininstructed directed as to their duties the Thepremises.
bill,answer of Hiram IT. facts inadmits the the andalleged prays

as to the of the Theclause. answerjudgment validity residuary
of facts,the trustees admits the same and asserts the ofvalidity
the clause.residuary

theof[Copy Will.]
I,Be it known that Hiram Barker of in theFarmington,

and of Newof Strafford State do make andCounty Hampshire,
this last will and testament in mannermypublish following:—

toFirst—T and S.Fannie ofbequeathgive Cooper, daughter
Wolfeboro, in CountyGilman of the inof Carroll saidCooper

State, the of three dollars.sum thousand
Second—I also and to Martha E.give bequeath Hayes, daugh-

Junior,ofter Reuben late of in said ofHayes, Madbury, County
.Strafford, sum twotlie of thousand dollars.

Barker,also andThird —I to Frank P. ofsongive bequeath
Wolfeboro,D. of saidEleazor Barker the sum of three thousand

dollars.
Fourth —I also and to Charles son ofbequeathgive Hayes,

Durham, Strafford,of NewElilnt in said of the sumHayes County
of two thousand dollars.

andFifth —1 also to the Firstgive bequeath Congregational
said dollars,in sum ofthe one thousand beSociety Farmington, to

fund,as a the of whichinterest shall alone bekept used and then
in of in theironly support preaching meeting-bonse present—the

brick or asother edifice be —̂in saidmay Farmington.
Sixth —I also and to the First Freewillgive bequeath Baptist

in said dollars,the sum of one thousand to'Society Farmington, be
fund,as a the ofinterest which alonekept shall be used and then

for the inof theirsupportonly preaching meeting-house pres-—the
orent other edifice as be—in saidmay Farmington.

Seventh—I and untogive bequeath Clara Bar-my daughter,
ker, one ofhundred shares Rock Island Railroad stock.

Which orseveral sums of and stocklegacies Isaid willmoney
order to be oneand in after death.paid year my

andEighth rest,devise all thegive, bequeath residue and—I
estate, real,remainder of or mixed ofmy personal name,every

situate,nature and and wherever found ordescription, to James
B. Cloutman,and John F. both of saidEdgerly Farmington,
Nathaniel Stevens of Alton in the of inCounty saidBelknap,
State, It. Parker and Hayes,Reuben G. both ofHenry Dover in

Strafford,ofsaid and theirCounty andsuccessors their heirs in
trust for the to wit:—purposesfollowing

on,First —To and all realcarry manage improve estate tomy
the best of ;and take care estateadvantage, andmy personal invest
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estate, with to sell at orof said power privatethe allproceeds my
estate, inreal whenever the bestsale ofany my judgmentpublic

and for the ofit is most interestsaid trustees expedient myof
sale,do, the received from such orso to and makeestate money

sales, of investment.saida part
the net of saidout of and from incomepay mySecondly—To

Barker,Clara her life theto yearly,estate my daughter, during
in sums at such astwo thousand dollars such and times shesum of

and if sum is not for her andsaid sufficientshall request; ample
of suchand suitable manner furthercomfortable living,support,

sums shall be her said trusteesof paid byand additional money
insuccessors as shall their best be suffi-their judgment just,and

for suchcient and purposes.proper
ofout of and from said net income estatemyThirdly pay—-To

Barker,son, his the sumHiram Ii. life ofyearly,to duringmy
as hein such manner and at such times shallthousand dollarsone

of himself and hisfor the and reasonableproper supportrequest
children, if,“in trustees, shall,hethe best of saidand opinionwife

life, bemode himself to safe and com-his habits and of provefrom
of forthe use and said saidmoneyto háve expenditure pur-petent

sum dollars shall not in theand if said of thousand; one.poses
successors,trustees,said or their sufficientof provebest judgment

be tothen said sum shall increasedsaid specifiedpurposes,for
in their best be sufficient for saidamount as shallan opinionsuch

trustees, in said sonand said case shall prove incap-myobjects,
tofrom cause and out saidunfitor any manage pay moneyable

said trustees shall andthen manage expendsaid mypurposes,for
be,ifmore,and need all at their best judgment,same moneythe

also,that, of said income offor said out saidall mypurposes;and
thebe for education atmeans shall furnished and providedestate

each andabroad, at institutions of of allhome, or proper learning,
son,ofchildren; other child or children saidand mysaid anyof

theborn, shall have and receive all andhereafter rightsif any,
children,child, ifor would havefrom estate that suchbenefits my

children,saiddecease. And I that each andat hopemyliving
of this to athemselvesall, goodwill avail opportunity acquire

education.
remain soberif said son shall become and temperate,And my

for the ofin his habits entire fivespace years together,correctand
be numberthousand dollars and added to the ofhave fiveshallhe

with other one of them inand be of anytrustees equal powerthe
estate;of he shall ofand be saidand mycontrol managementthe

aforesaid, so assuch as he shalltrustees, longafter becoming
habits,in andsober and correct his no longer,temperate,remain

shall, the of tendollars more at expirationten thousand yearsand
five if heof said himafter the paidand be.expiration years,from

said last timeall perfectly temperateremain duringshall named
; morehabits and fifteen thousand dollarsand regularofand good
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to him at the of ten moreshall be after thepaid expiration years
of said last mentioned ten if he shall remainend allyears during

said last named ten and of andperfectlyyears temperate good reg­
habits.ular

out of and from said funds afterFourthly the deathpay—To
son, him,of said if his wife shall survive to hermy yearly, money

sole,for her and sufficient maintenance,andproper not,support
however, dollars,five hundred unless more is neededexceeding by
her, such anand then amount as said trustees shall asregard

and all so as she remains his widowproper necessary, long and no
longer.

out of and from said estate to eachFifthly pay of said—To
•childrenwhen said child shall reach the ofage twenty-one years,
and to each of the children of said if she shallmy daughter marry

child, children,and have a or the sum of from three thousand dol-
dollars,lars to five thousand if such child shall then be temperate

ofand to said inall andgood capacity manage money, according
trustees;to the of said and from timeopinion to timemy there-

after, as their wants and necessities shall to out ofrequire, pay
and from said -suchestate further sum or sums of asmoney may
be all under the conditions aforesaidnecessary respecting temper-
ance and and when the of saidcapacity; childrenyoungest shall
arrive at the of then all estate shall beago forty years, theirsmy
to have and to heirs,hold the same to them and their those of
them of and habits and of togood regular do business andcapacity

to take care of and as trusteesmanage property, themanage por-
those,tion or thereof to ifportions who arebelonging notany,

then of such habits and butpossessed before saidcapacity; prop-
theirs,shall vest in and beerty suitable and sufficientproper,

orbonds other bemust them for thesecurity ofgiven by payment
sum,said or sums to said if so asmy shedaughter, living, long
live,shall widow,to said son’s ifmy she shall then be soliving,

as she widow,lives and remains hislong and also for the andgood
sufficient of said son sosupport my as he shall live.long

And constitute andlastly hereby all the said trus-appoint—I
tees to be also the executors of thisonly last will and testa-my

;ment and I direct that said executors and trustees and those here-
after under this will shallappointed each be fromexempt giving
bond, or from a or bond;suretiesgiving on his or theirsurety and
in case of said executors or trustees, both,orany shall at timeany

such,decline to act as die,or then shall be madeapplication by
him act,or them who are to or are as suchwilling to theacting

inCourt and forSupreme said of Strafford to fill theCounty
vacancies so caused.

[First Codicil.]
Whereas, I have heretofore made will and testamentmy bearing

•date the ninth of D.,day 1882,A.September, I now execute this
•codicilto said will and direct the same to be taken as a thereof.part
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in said will to sonthe Chai-IesFirst —I revoke bequest Hayes,
Durham, in the andNew of StraffordElihu of Countyof Hayes

it to be thatand declare intentionof myState New Hampshire,
underhe, take said will.the said Charles nothing myHayes,

son, Barker,Hiram the use-and to H.Second—I devise mygive
lot him inthe and now occupied by Farmington,of dwelling-house

of-Strafford, life;rent his andfree of allsaidin duringCounty
estate, andof his said said houseand after the terminationfrom

trustees said will andinto of the oflot shall the hands mypass
for, sold,or and theto thereafter cared pro-codicil be managed,

otherin case of estate.ceeds thereof invested as realmy
Barker, into ClaraThird—I and my daughter,give bequeath

her in saidto what I have and untoaddition bequeathed mygiven
will, bedsteads, fur-and otherall household goods, beddingmy

name, inof natureniture and description dwelling-house-myevery
all theI in and implements,where live said Farmington; farming

sleds,carts, in the theand all barn ontools and and prem-sleighs
stated; and also horse calledises, where reside as above theI

“ as-and blanketsand such robes andcarriage,Gipsy,” pleasure
select, toshe me.may belonging

Bai--saidFourth —I and devise unto Claramygive daughter,
liveker, the house and lands I nowall wherepremises, including

waste;life, andsaid for without ofin impeachmentFarmington,
saidher all ofand after the termination of said estate thenfrom
saidinto hands of the ofreal shall the trustees mypassproperty

on, orbe carriedwill and codicil to thereafter improved,managed,
inthemsold and the thereof invested as myby providedproceeds

will for them to do and all real estate.said act myrespecting
Lizzie M. Bickford of said Farm-and toFifth—-I bequeathgive

a house-for some has been member ofwho is-and time myington,
Bank, Madison,hold, atshares in the Madison locatedtwenty

Dakota, issued,stock is the same shareswhen said having-twenty
me; also of stockand for and sharesbybeen subscribed paid twenty

Bank, orderlocated Iowa. It isin the Citizens’ at myHampton,
ofthat, Bank Stockdirection if occurs saidand wherebyanything

oreither, or banks in notboth of said shall mannerway proveany
value, be received Lizzie M.or from cause not saidof full any by

from-time, shall have and receivein due and sheBickford proper ”“ stock,of one-out in said orestate the valueand my money par
share of as shallleast instead of each such stockhundred dollars at

be to her as aforesaid.not delivered
and Reu-of John F. Cloutmanwithdraw the namesSixth—I

will,,list and executors ofG. from the of trustees myben Hayes
W.constitute and Charles Talpeyin appointand place of.them

thatFernald, bothE. of said Farmington, believingand James
their-and consideringlatter could more easity conveniently,these

affairs, as suchof themthe business requiredown private perform
codicil,this I also-of will and andtrustees and executors saidmy



June, v. 489EDGERLY BARKER.1891.]

and trustees the name ofto- the number of said executorsadd
Iof said whom also constitutediaries W. Wingate Farmington,

such an and trustee.and executorappoint
virtue ofthe trustees and executors under and saidAnd by

codicil shall execute and iiito force and effect saidwill and carry
as well as said will.codicil

[Second Codicil.]
Whereas, I and testamenthave heretofore made will bear-my

I)., 1882,the ninth of A. and made adate day September,ing
will, thirdto said codicil date the ofcodicil said bearing day

I).,A. I this further and1886. now execute additionalAugust,
said will and direct the same to be taken as acodicil to part

thereof.
will, the trustees and executors whoFirst —I order and direct

ofeffect the will andshall execute and into provisionscarry my
atwill, to or build an of notthe codicils to said expensepurchase

means of the infive dollars from andover thousand by money
estate, atheir to and a of suitable househands mybelonging part

house;with saidto and used saidand outbuildings belonging
in in theand other to be locatedhouse Farmingtonbuildings

New or in otherof Strafford and State of Hampshire, anyCounty
State, State,in or for the residence and homesaid otherplace any

sou, Barker, toHiram II. in case he from canse electsof anymy
resides;he andhis residence and no live where nowchange longer

that, son, Barker,if said Hiram II.I further order and direct iny
home, horeside he now lives as his shall havecontinues to where

codicil,life, in said otherfor and his as stated and providedduring
rent;the use and of free of all and if hesaid premisesoccupation

house andhis residence and anotherchanges outbuildingsoccupies
intherewith to me in this town of or anybelonging Farmington

useother as above lie shall have the andplace provided occupation
of said house and other for and his life free of allbuildings during
rent; and said trustees or those said will shall alsoexecuting my

elsewhere,in all in said orkeep repair buildings Farmington,
son,to said atestate so used andbelonging my occupied by my

the of said estate alone. And when said son ceasesexpense my
to either of then saidsaid as aforesaid all of prop-occupy premises

shall into executors ofthe hands of the trustees anderty pass my
hands,said will and be with other in theirmy property possession

son, Barker,and control as sneli. And if Hiram II. tomy prefers
hire a house and for residence for him-therewith aoutbuildings

now,and or toself instead of where be doesfamily havingresiding
a new house and other as above hetherewith'buildings provided,

select,shall have the so to do in he at a rea-right any place may
sonable rent which shall be out of estate.paid my

Bar-Second —I also and to Claragive bequeatli my daughter,
ker, horse, books,a harness for her all tbe and provisionspictures
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house,in used inthe house-beep-otherand all personal property
to her innotI in saidwhere reside Farmington bequeatheding,

thei'eto, either of them.codicil orsaid will and
Barker, herClarato myand devise daughter,Third —I give

forever, or whereheirs, homestead premises,my place,and assigns
instead of the lifeinhome saidI live and have Farmington,my

in saidsame, unto herwhich I andin the bequeathedestate gave
her in saidcodicil; I beforeand in addition to what have given

and codicils.will
Barker, notes,son, Hiram H. alltoFourth —I myforgive

demands, him me whichaccounts, due from to or maydebts and
death, and order the trustees andand directbe so due at my

of of him orto collect themof will not any attemptexecutors my
each of them as if neverdo, but to treat them and theyso to

existed.
andFernald I nominateof James E. appointFifth —In place

of the trusteessaid to be oneB. ofHosea FarmingtonEdgerly
these,will; each and all of who areof said andand executors my

nominated inwho have beenin the of others mynominated place
executors, shall not be totrustees and required givewill as such

trusteeshis or their bonds as such andbond or furnish sureties on
executors.

that the trustees andI also order and directSixth—And
taxes on of theexecutors of will shall all allmy premisespay

son,me shall be said Hiramto which occupied by mybelonging
Barker, aforesaid; order and' desireH. at time as my beingany

of said free ofhe shall have the use and premisesthat occupation
to him.expenseall

of will as torevoke so muchSeventh—I hereby my gives
Junior, ofReuben late Mad-Martha E. ofHayes, daughter Hayes,

dollars,Strafford, of thousandin said of the sum twobury, county
underit be intention that she takeand declare to mynothingmy

will.

Hall, forJ. the executors.G.

Smith, for the trustees. The resid­Foster and JeremiahL.W.
in vests inis valid. The estate remainder right,bequestuary

the testator’s deathtitle, interest eitherand (1) immediately upon
into and let after-­openin the then.living, subjectgrandchildren

attains theor in each whograndchild ageborn (2)grandchildren,
of various under this gen­of support propositionstwenty-one. [In

403;401,head, Seaver v. 141 Mass.counsel Fitzgerald,eral cited]
259; 381;Blake, 253, v.Tr.,1 Per. s. Tomsv. 98 Mass.Loring

Williams, 562; Roberts, 459,552, N. H.Mich. Yeaton v. 2841
467; ed., &466, 2 Am. Randolph Talcott)Jarm. Wills (5th by

2, 237;542, 467; v.Dole v. 143 Mass.408, n. Keyes, Hatfield
48; 382;Scott, 340, 378,Sohier, Mass. McArthur 113 U. S.114 v.
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511,459, 460, 514-­110, 370, 205;99, Lew.ss. Perp.Gray Perp.,
219; Browne, 3218, v. Sm.517, 529; 31, 208, BrowneMars. Perp.

468, 470;Stedman,590; 2 Pick. Fonnereau568, v.& ShattuckG.
Paine,; 645;118, Buck v.Fonnereau, 119 3 Atk.1 Ves. Sen.v.

11, 17;Dow, 16,587; H. Steadmanv. 55 N.Me. 582.75 Ordway
v. Dike,;428; 8 R. I.423, Kelly11 Wend.Palling, 3 Atk. 271v.

315; 340;Int.,436, v. Mills, Ex. s.451, 452; 1 SmithVivian Beav.
Grimwood, 39, 76;192, 198, 199; 29 N. Y. 112 Beav.v.Harrison

290,719, ; 286,713, Fox, L. 19 Cas.Fox v. R. Eq.K. & J. 720-723
n.; 435, Will,291; 613, 436; Collier's2 Redf. Wills 9 Ves. 428.

629, 630;325, 327; 51, 60; 623,305, 58 Vt.287,40 Mo. 3 Allen
Considine,234;228,Burr. v. Wall.Whitby,v. 1 PoorGoodtitle 6

167, 174, 175;458, v. 19 TeeleWall.475, 478; CropleyCooper,
14, 23;164, 166; 22,2 48 N. Y.v. 129 Mass. HareHathaway,

Post,121; 278, 282;106, 281, v.v. 26 N.Herbert J. PerryEq.
Rhodes, 495;484,140, 142; 3 D. &2 v. E.Perryn,DoeMurph.

785; 297;783, 294, 296,2 33L. R. Ch. D. Conn.Deighion,In re
303,278, ;279; 311261, 63 N. H. Chess’s 8753 Conn.' Appeal,

268, 311,362; Dow &Pa. St. v. 1 C.Duffield, 312;Duffield
Simpson 208; 432;Peach, Barb. In re Parr’sv. L. R. 16 Cas. 28Eq.

Valentine,Trusts, 170; 36,441 L. N. S. v. Sandf.J. Ch. Johnson
46; Barnet, 243;239,45, Wrightv. v. Wright,Barnet 29 Beav.

165, 775;C.,L. 21 J. N.& 166 —S. in L. Ch. S.13 Eng. Eq.
; Crocker,v. v. 53 Me.23 Hun 621 KimballConway,Thompson

457; 564;263; Pa. St. 20 Wend. Ia.Millard’s 87 67Appeal,
369; 412, 416;184; 330; Sim.13 Mo. 1 Sim. & St. 10 113328.

Robinson,379; 212, 283;N. H. 213: H. Leake v.U. S. 41 44 N.
363, 225;366, 367, 384; 224, L.2 Hawk. Wills R. 34Mer.

248;716, 719; Vanmeter, 1 264,Ch. D. 6 Ves. Allan v. Met. Ky.
271; 193,Brown, 194;179,v. 4 De L. R. 1 L.Oddie G. & J. H.

232, Wolf,235; 575, 581;Sc. 3 v. 113 N. Y.Gift. GoebelApp.
540, 422; 226, 230;544-546;405: N. J. 7 9 Ves.27 Ves.Eq.

396;395, Abell, 577, ;34 v. LBeav. 3 Jur. 578 R. 3Chaffers
105, 107; ;703;D. & 140Ch. 4 De G. Sm. 105 Pa. St. Mass.37

48,102, 104. 223;; ; 42;41,14 3 D. & E.106 148 Mass. Sim. 55
491, 506, 507; 570; 626, 629,623, 627,16 4 Dana B. Mon.Ves. 7

128; Oa.se,630; 123, 19, 21;3 Coke Mars.6 Beav. Boraston’s
Perp. ;233; 466,467 ;II.28 Ñ. 19229. 232. Wall. 176 Gray Perp.,

3(5.2; 10(5; 38;1Í7, 105, N IT.«. and n. 140 Mass. 64 64 N. H.
315,; N. H. 320.77 64

to hisThe of an to Hiram’s widow refersbequest pres­annuity
*323-*325; Miller,ent wife. 1 Jarm. Wills Anshutz v. 81 Pa. St.

212; Ball, 558; Randall,14 Lett v. 3 &Hodson v. Sim. Sm. G. 83.
theThe in title is not until after death of hisvesting postponed

benefit;wife. There is a on the for hermerely charge property
and tlie vests to that 98 Mass. 259-261.charge.property subject

Thus far we have been that the inenjoyment posses-assuming
sion is a life into a andbeingeffectually postponed period beyond



v.442 BARKER.EDGERLY [Strafford

that,after; and we have been notwith-years arguingtwenty-one
this of the is sustain-postponementstanding enjoyment, bequest

able on the that the title vests within theground required period.
But we submit the whether thenow inquestion, enjoyment pos-
session is as has hitherto been assumed.postponed,effectively
■When is entitled toa person absolutely property, any provision

;its transfer or to him is void and a court ofpostponing payment
its to himwill decree the attainment ofequity conveyance upon

Here,his the after the death offarthest). Hirammajority (at
inand Clara and Hiram’s wife lives the(all being), grandchildren

inare the interested this and the directiononly persons property,
for of their be held void. And ifenjoyment maypostponement

invalid,the to is it cannot be used toattempt postpone enjoyment
120,121;sustain the of remoteness. See ss.objection Gray Perp.,

512; 562,511, *292;1 WillsLew. Jarm. & T. 2(R. ed.)Perp.
471, 206,Wills & T. n. Mars.Jarm. 333.ed.)(R. p.; Perp.

we haveIn the assumed theargument correctness offoregoing
doctrine,the that a devise limited to take effectprevailing beyond

thethe limits rule is voidprescribed by anti-perpetuity wholly,
and not as to the excess. And if ourmerely previous positions

sustained, be .are it cannot to that doctrine. We-­necessary dispute
submit, however, that the soundness of that doctrine has been

and that this court are at toquestioned by high authority, liberty
doctrine,or the as their views ofreject according justice mayadopt

728;187, 188, 200, 2;ss.dictate. Mars. Lew.Gray Perp., Perp.
162;161, Lew. 143. On ofSupp.Perp. grounds public policy,

some rule will be Butperpetuitiesagainst undoubtedly adopted.
and limits of the rule arethe form matters withinprecise resting

the of the court. The whether a limitationquestionjudgment
limits shall be treatedthe usual as voidprescribedbeyond wholly,

excess, hasvoid for the not been decided in thisor as state.only
215; 498,Dennett,14 N. H. Dennett v. N. H.Hall v. 40Chaffee,

503; 499, ; 230,v. 46 N. H.43 N. H. 501 Wood 234-237.Griffin,
theas to limitation void or voidThe question holding wholly, only

should,excess, we submit that the courtfor the being open, adopt
rule in the form recommended thethe Realby English Property

“ limitations,of do notCourts model whichCommissioners. justice
of so as to validare to the render themopen objection perpetuity,

rule, voidthe extent of the and as to the excess. Butto great
observed that thishave of the rulepartjudges repeatedly might
been ...with less have settled. In somehardship differently

exceeded,limits are there is no incases where the difficulty sep­
excess, ofas in the case a limitation to vest at thethe agearating

at .it vest . .of Some­by making twenty-one.twenty-five,
tois made on the event of unborntimes a limitation depend persons
some Inor not thangreaterattaining age twenty-one.attaining

toor settlor besuch cases the testator presumedmay reasonably
rule, asin of the and be well understoodhave been ignorance may
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or the latest ageeither of uponthe age majority,legalmeaning
fix, Tothatnothe could exceeding specified. givewhich legally

the testator oroases, thatin such werelief proposethe required
ofto theshall be deemed intend Reportsettlor age twenty-one.”

18, 21,Commissioners, 20, 26.in Lew.theof Perp., App.
division of the isthe trust for the ultimate principalEven if

valid,the are andvoid, of incomethe trusts to theas expenditure
the and remaininto the hands of trusteesthe shouldproperty go

224;Mars.until those trusts are fulfilled. Goodingthere Perp.
511;G., 510, 21 Beav.De & Read v.Read, Gooding,v. 4 M. G.

478; of the income wholeThe cation (theLow. 657.Perp. ajqxli
Hiram,consumed) Clara,lives of andtheof which bemay during

wife, Theviolate rule. casewould not theHiram’s anti-perpetuity
Mass. and 146 Mass.from the in 120 524differs that of Sears will

395.

Cochrane, Batchelder,G. F. and FrinkWorcester Gafney,& &
If. rule of andfor Hiram If there is lawBarker. any recognized,

Atlantic,on of it the so called rulein full both sides the isvigor
It “has in the settledremoteness. its foundation policyagainst

law, . . . must be considered as now wellof the common and
“230,N. H. 235. This rule isestablished.” v. 46Griffin,Wood

welland established. An deviseexecutoiyimperative perfectly
or estate if to vest withineither of real is limitedpersonal good,

of or lives in and after-­the a lifecompass being, twenty-one years
; however,thereto, ofwards in case an infant en ventre saadding

mere, ofthe time of suchsufficient to cover ordinary gestation
limitation, be sovalid,child. But the in to bo must madeorder

estate, or notthat the or whatever is devised onlybequeathed,
but must vest the Ifwithin prescribed period.may, necessarily,

the be thisby any vesting postponed beyond’possibility may
the And there islimitation over will be void. whenever aperiod,

itslimitation over cannot take effect reason of toowhich by being
remote, the be if no such orwill is to construed as clauseprovision

Fosdick, 41,6contained it.” v. Allen 43. “Itwere in Fosdick
vestis a conceded that the future interest must within aprinciple

inlife or lives and It is not sufficientbeing twenty-one years.
that thethat it vest. It must vest within time or ismay gift

void, in is toits creation. Its be tested possiblebyvalidity—void
class,not is and itand actual And if the to a isevents.by gift

class,void as to as toof the it is void all. isany Authority
needed for so familiar . . . We must-­ascarcely proposition.

be careful not as to this rule. Itto strain the so avoid islaw
publicfounded sound and should bea ofupon principle polic3g

10,Pa. 30.enforced.” 124 St.Coggins’srigidly Appeal,
“ old, rule,is known,This the well establishedinflexible long

law,in the tocommon Whateverperpetuities.ago guard against
testator,be the to ifintention of a no effect can be itgivenmay
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it violate that It rule,rule. seem an itmay but is a wisearbitrary
rule, and one that must be Bucknam,enforced.” Merritt v. 77

“253,Me. 259. The rule of the common law against perpetuities
is one of the instances wherein the of the unwrit­living principles
ten common laAVof the of anEngland, through powerforming

hasindependent itself into anjudiciary, gradually essentialshaped
muniment and of social life.” 2 845;Redf.safeguard Wills 1
Jarm. Wills 502. “The American courts have followed the Eng­

“lish rule.” 2 Redf. Wills 851. The rule isagainst perpetuities
interfered,in full where the hasvigor: legislature it has been to

increase its 3, 4. No case canstringency.” Gray Perp., Preface
be found where the existence of this rule as a of the commonpart
law of our has ever beencountry questioned.

theWhile construction of wills is no determined in thislonger
state rules of theby arbitrary testator’s intentioninterpretation,

notmust contravene or conflict with well established rules of law.
Thus,It must be within limits.expressed whether an inter-legal

est ;is vested or not is a of intention whether it isquestion within
the rule is aagainst of law. It is undoubt-perpetuities question

the intention of testatoredly that his should asevery property go
directs;he but his direction must be lawful. An inten-expressed

tion that should to foster someproperty unlawful or criminalgo
would nob be enforced.purpose No more is it countenanced

because it conflicts with a well considered and established rule of
law which be termed artificial. The rulemay against perpetuities

intention,defeat never to it.may s. 629.yields Gray Perp.,—it
is,The of this remainder,will that the tomeaning devised the

testator’s is andgrandchildren, does not vest till thecontingent,
devisee arrives at the ofyoungest ofage forty years. support[In

various under head,thispropositions counsel Cramgeneral cited]
OrdwayCram, 35; Dow,63 N. H. 11;. N. H. v.55 Brownv. v­

Brown, 281, 283;44 N. H. 2 453, 454, 472, 457, 461,Jarm. Wills
423;452, 374, 431; 20;ss. v.Gray Perp., 3 K. & J.Lloyd Lloyd,

Sherratt, 14; Thorn,v. 2 HareLeeming v. J.9 N. Eq.Gifford
702; Hubbard, 285;Colt v. 33 Conn. Olcott,v. 120 Ill.Scofield
372; ;Hall,Hall v. 123 Mass. 123 Hale,Hale v. L. R. 3 Ch. D.

;643 v. ;Pearks 34 Moak R. Hartnoll,80 v.Moseley, BlightEng.
300;L. Judd,R. 19 Ch. D. 455;Hunter v. 4 Sim. v.Vawdry

Geddes, 203;1 & Rawlins, 328;Russ. M. Ford v. 1 &Sim. St.
99;v. Bonner,129 Mass.Lovering IllinoisLovering, L. &.L. Co.v.

;316, Nelson,75 Ill. 830;327 v. 6 Moak v.Spencer R. LeakeEng.
Robinson, 363;2 Mer. Durant,v. Y. 136;Warner 76 N. Delafield

467, ; Kebbell,v. 103 N. Y. 363;468 v.Shipman, 3 Ves.Batsford
292;Johnson,v. 30 Ohio St. In reRichey Trusts,Peek's L. R. 16

Wilson,;221 v. 501;L. R.Eq. 16 v.Spencer Eq. Watson Hayes,
125, 133; Fox, ;5 & Cr. Fox v. L.Myl. R. 19 286 In re Par­Eq.

44;ker, L. R. 16 Ch. D. In Trusts,re Grimshaw's L. R. 11 Ch. D.
406; Trusts,In re Hunter's L. 295;R. 1 Cas. In re Ashmore'sEq.
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529;Brooke,202; L. 14v. R. Ch. D.L. J. Ch. DewarTrusts, 39
471; Morris, L.L. N. In re T.Martin, S. 5257 T. Rep.In re

re, Trusts,840; ; In reIn s 15 W.Barnshaw'­ 378Rep.N. S.Rep.
603, 622;155; v.2 Redf. Wills39 Ch. D. FeltonDawson, L. R.

427;202; Brown, 2v. K. & J. HowlettN. H.41Sawyer, Pickford
350; Trusts,Ch. D. In re Thatcher’s 26 Beav.v. Hodson, L. R. 35

9; v. 1 B­r.44 H. Randal Ch.v. N.365; Riley, Payne,Rollins
248; Howell,55; Garland, v. 2 Mer.15 Tattersallv. Ves.Lester

44; 226; Williams, v. L. RLambert,v. 5 Sim. TaylorPhipps
Ch. D. 177.

void,that this trust isfor theThere is authority proposition
admits,thethan lawit continue for a longer periodbecause may

the trade. v.the out of marts ofand take propertymay Deford
168; 119;Barnum, v.26 Md. Slade36 Md. Barnum v.Deford,
380; Tr., 381-383; Fosdick, 6Patten, ss. Fosdick v.Me. Per.68

; v.41; v. Loring, 15 391 Co.PennsylvaniaAllen Thorndike Gray
the on thatPrice, 465. If trust is voidPhila. Rep. ground,7

Patten,v. to the beneficiariesdirect as in Sladethere is no gift,
trust, toand estate the trus­the wholeunder the givenresiduary

toto,not in twoBut if trust is invalidtees fails. the questions
much contravenes the ruleHow of itarise: against perpetu­1.

separatethe this rule and inde­ities ? 2. Is notpart offending
the unlawfulof part?pendent

hisfind a for the education of son's children.First. We gift
are, income estateThe Out of said of said means shallwords my—“

abroad,and the home or atbe furnished for education atprovided
children;of of each all of saidinstitutions andproper learning,

son,of ifand child or children said hereafterother my any,any
born, and the benefitsshall have receive all and fromrights my

such child or children have if atestate that woidd living my
considered,inWhen this the will is in con-decease.” provision

the all hisnection with to tosubsequent authority pay grandchil-
dren, in the ofafter their such sums asattaining majority, opinion
his trustees their wants and necessities shall it berequire, may
that testator to limit this of dur-the intended incomeapplication

so,of children.the his son’s If the wouldminoritying payment
If,not conflict with the rule on the otheragainst perpetuities.

hand, time their and tothe theextends beyond minority, gifts
bad,each are not the direction to be becausewouldseparable, pay

it after born inchildren,included who the incomemay participate
etc.,more after life inthan his son’stwenty-one (the being)years,

death.
widow,isSecond. There a for to his son’sprovision payment

life or if thewidowhood. This must be limited toduring good,
son,wife of his she testator’sas was at the death.present living

Third. There is a direction whento to hispay grandchildren,
attain certain definiteofthey respectively twenty-one years age,

sums. This direction does the rule.not transgressmanifestly
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Fourth. The trustees are directed to from said estate to hispay
time,after their from time to suchgrandchildren sumsmajority,

as in the of the trustees their wants and necessitiesopinion shall
born,As this includesrequire. hereafterprovision grandchildren

born,it is void. It is void as to not andapparently grandchildren
class,void as to of a it is so as to thebeing whole. We thinkpart

the tests of a class are to be found here. It is to a ofgift body
amounts,uncertain inpersons, numbers and to be ascertained at

some future out of a common fund. If it-is a toperiod, agift
“class, and remote as to a the whole fails. There is oftenpart, gift

a to a class of for to the ofgift persons, aexample grandchildren
testator, a which the limitsupon contingency may happen beyond
of the rule instance,as for aagainst ofperpetuities; bequest money
to be divided those of the testator’s whograndchildrenamong may

bad,reach Such a is the testator hastwenty-five. gift although
at his .death. . . Thegrandchildren usual case of aliving

to a class which violates the rulegift is thatagainst perpetuities
of a devise to such of the as an agereach overgrandchildren

this will serve as a case.twenty-one, say twenty-five,- typical— —and
.. . then that the devise is not to vest until theAssuming

remote the devise to the "whole isperiod, class bad.” Gray Perp.,
369, 372,ss. 373. When a includes in onegift description persons

remoteness,and■capable, by the court will notpersons incapable
remodel the will so as to such of the as aresupport, bequests
not too remote. v.Ker Dr. &Dungannon, War. 509. To the

Trusts,same effect is In re L. R. 11 Ch. D. ThisMoseley’s 555.
then, itself, not,is bad. If it it isgift was so con­standing by

nected with the final to the as betogift grandchildren inseparable
from it. It is of one scheme which violates thepart lawgeneral
of remoteness.

When there are trusts or which are not so con­separate persons
nected as to constitute scheme,one entire thetogether illegal

sustained;trusts be cut off and the ones but not other­may legal
wise. court in one of aJudge Cooley says,- sustaining part—“A

another,andwill is invoid of a-willholding great danger making
never the testator.” When the income orcontemplated by provi­
sion for maintenance is of an entire fund to anpart of)(members

class,entire with a of the fund at some remoter togift period
income,those entitled to the the of income and the of thegift gift

Hunter,have stood or fallen v.corpus always together. Pulsford
416;3 Br. Trusts, 202;Ch. In re Ashmore’s L. D.39 J. Ch.

302;Thomas v. 31Wilberforce, Beav. Re 13 L. T.Pulley, Rep.
264; Putnam,N. v. Brown,S. Sears 102 Mass. 8. In v.Pickford

429,2 K. & J. there was estate,a of real and togift personal pay
life,annual death,income to E for and after remainder to her

child or children the shares to be vested in them on at­equally,
the income in the tomeantime be totaining twenty-five, applied

:maintenance. Holden That the direction to income must bepay
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ofin trust in favor theof the to orinvalid, grandchil-as giftpart
estate,trusts, well of real as weredren, the as personaltlxatand

the thehold of a of fundcourt should portionthe giftvoid. If
to between childi'enit have discriminatewouldfor good,support

and those of his soli andthe deceaseat testator’shis sonof living
death, if it does not offend theafter his becauseborndaughter

former, does as the latterthe it regai'dsrule as manifestlyregards
todo violence thediscrimination would expresslyclass. Such

testator, included the after boraof the whichintentiondeclared
atwith his decease.thoseto share livingclxildi-en

- is, IIow shall this estate be admin-thenThe questionpractical
void, or if the entire clausewhole trust is? If the eighthistered

scheme, of the in itthe estateone entireis of dispositionpart
theif the for education ofvoid. But directionbe declaredshould

widow,children, to the and the directionand thehis son’s annuity
at areto the twent3,'-onefor independentgrandchildrenpayment

should retain iix their hands sufficientthe trusteesand separable,
and divide the balance themeet thesesums to amongobligations,

words,In other should retain toheirs at law. they enough sup-
valid, v.that is and no more. Sears 120the trust JTardy,port

or in the claim theThere is no reason thatMass. 542. justice
ftuxd, buthold the eixtire when a small ofshouldtrustees' portion

trust. is anit is to the It effort tosupport simplynecessary give
the of athe -trustees emoluments withoutprofitable position any

for it.justificatioxx

will,Doe, The ofC. J. construction the theincluding ques­
remaindei-,thetion whether the testator intended which he devised

to his should vest iix beforethem became enti­grandchildren, they
it,tled to a distribxxtion of is determined as a of factquestion by

evidence, axxdnot rules of law. Rice v. 56competent by Society,
198,197, 203;191, Bartlett, 511;v.N. H. Brown 58 N. H. Kim­

Lancaster, 264;v. 60 528,ball N. H. Goodale v. N. H.Mooney, 60
534, ; Sanborn, 631, ;v. 62 N. H.535 Sanborn 643 Kennard v. Ken­
nard, 310;303, Nutter,v. 446;63 N. H. B­ odw­ell 63 N. H. Kim­

139, 150;ball v. N. H. v. Doten, ante,Bible 65 DotenSociety, pp,”“ ,are331, Good and habits conditioxx333. a on which heregular
moredirects that than one shall His solicitude ondepend.right

traceable,this is It is in the will, to asxxbject significant. prob­
cause,able and is the motive of several of his Thearrangements.

that time arrives thewhen the for distribution of theproviso,
“the themremainder those of of andamong grandchildren, good

habits aixd of to do business and■regular capacity prop­manage” “shall take and trusteescare of as the orerty manage portion
those,thereof to if who are not thenportioxxs belonging any, pos­

sessed habitsof such and is evidence on thecapacity,” question
intendedwhether he the remainder should vest in the grandchil­

dren vested,before the time of distribution. If their interest is
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itcan sell when come ofthey Ifthey canseverally sellage. they
it, can consume the He did not intendthey proceeds. shouldthey

“tohave it before those ofpower squander them of andgood reg-
habits,” andular were authorized to.competent, save the portions

“the others.of When he fixed the on which allday estatemy
be theirs to haveshall and to hold the same to them and their

“heirs,” with the for the ofproviso thoseprotection who are not”ofthen habits and businesspossessed good and anothercapacity,
that “before said shall vest in andproviso theirs,beproperty

them,”. . . must be he meant thatsecurity given before itby”“became theirs it should not be theirs in a sense that would
theenable orintemperate, incapable, suchimprovident there(if

others,should or to sell or encumberbe), any an interest in it.
trustees contend thatThe if the remainder does not vest in the

distribution,before the time of the children ofgrandchildren a
who is then dead will take that their disin-grandchild nothing;

testator;was notheritance intended the andby that consequently
time,remainder veststhe before that this is sustainedposition—and

authorities. is,Of various words andmanyby there inphrases,
cases, a construction that would disinherit thereported descend-

donees, intent;deceasedants of to the donor’s and thecontrary
of this error is often' avoided that anconsequence estateby holding

donees,invested deceased to his intent. When the sec-contrary
error first,ond corrects the the result is themerely same as if the

aswere read hewill understood it.
cannotIf a will be theconformed to law unless devised prop-

intended,vests sooner than the testator theerty beinquiry may
whether his intent as to the time of is hisvesting qualified by

that theintent devisees shall thehave and that theproperty
shall be carried intodevise effect The construction thatcypres.

to A an estate which the testator to A’s children is fargives gave
intentfrom the on that ifbut it is as near as itsubject; possible,

with the'accord intent on the ofmay subject approximation.
intention not toBarker’s disinherit the children of grandchildren

die before the time ofwho distribution would not be car-properly
bvried out the in theunnecessarily vesting property grandchildren

timebefore that to his intent. Under such a variationcontrary of
will, the notthe receive what he meantorphans shouldmight they

His be frustrated thehave. constructionmightdesign by adopted
If hisit effect. intent not to cut them off-to could be exe-give

in no better than the incuted theirway vesting property parents
time,the intended there would be abefore which thequestion

notcase does present.
In children are the ofrights,proprietary regarded by people

;as the naturalstate of their deceasedrepresentativesthis parents
of testators and theand the understand-general meaning general

are, that theof wills of lineal isprinciple representationing accepted
distribution,as an basis ofacted soimpliedand far as-upon except
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con-The popularisit aside expressed.to set clearlya pm-pose
of the law ofknowledgethe commonbyisstruction strengthened

ofthe probatethat judgeofThe act 1718 providedinheritance.
estatethe real andof personalmake distributionandshould order

widow,the andtoa portionin manner following:intestateof an
“ children, such as shall representand legallythetothe residue

there be no. in case. . Anddead).them beofthem (if any ”them, then aof larger por-children, representativenor any legal
the next of kinto inwidow, residueand the equallythetion to

“ them: No repre-whoand those representlegallyequal degree,
and sis-after brothers’collateralsto be admittedsentatives among ” child, to theand nono widowif there beAndters’ children.

Lawsas aforesaid.”theirkin “and legal representativesnext of
what wemistake for nature102, often1726, “We103.pp.

2 Bl. Com. 11.custom.”and inveteratefind established longby
enacted as amade, the rule of representation,this will wasWhen

Its con-succession, force 164had been inof years.ordernatural
ofinstinctive ideaconfirmed the andright,hadstant operation

inand familiarof immemorial usage definingthe influenceexerted
in formsthe an manyof implicationthe people, raisinglanguage

sense,affects their andthat materiallyof expressiontestamentary
if not rebuttedintent to be assumed bya testamentaryindicating

convincing proof.
is a naturalthat linealview right,The representationprevailing

notas a when supersededknown byand its operation legal right
theis evidence that will meansan exercise of power,testamentary

shares, the deviseesin toshallthat the remainder equal livinggo,
distribution, the children of such of themand to asthe time ofat

226,Blair,v. N. H. 242-244. The tes­57are then dead. Pinkham
is, the of said children theWhentator’s youngestlanguage [of—“

the ofshall arrive atson and age forty years,testator’s daughter]
and to hold thetheirs,shall be to have same toall estatethen my

not betheir heirs.” This would understoodthem and commonly
intent to disinherit the descendants ofto of an abe an expression

be,wouldThe thatmeaningdeceased devisee. acceptedgenerally
the andto stand in the of take assuch descendants are place parent,

theevidence does not show thatThedevisees. competent meaning
andin other than the sense inordinaryis to be found popularany

toinstrument are bethe terms of written understoodwhich every
Ev.,is not 1 s. 278. Thesense Gr.when a proved.peculiar ordinary

sense, linealsense the is arepresentationand legalpopular being
the remainder to the testator’sof the devise of grandchildren.part

is not insured correct views of the law.Correct construction by
in sense in whichto use words theA testator’s aretheyright

be when that senseunderstood is notmay infringedcommonly
isor their edu-to his judicial interpreters, disparaged byknown

and official sense sometimesbias. The intro-cational professional
dialect notis in effect a scholasticduced construction usedby by

30LXYI.YOL.
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“the mass of the The bulk of act andmankind deal withpeople.
and this ison founded the rule thatgreat simplicity; benignce

eartarum laicorum.interpretatioñes propter simplieitatemfaeiendce
Words are to be taken in their andpopular ordinary meaning,
unless some reason be to show that should begood assigned they
understood in a different sense. ... Si nulla sit conjectura

alio, verbaducat sunt ex nonintelligenda gram­quee proprietate,
matica sed ex usu.” 2 Kent Com. 555. The constructionpopulari

“ “ are,favorable;”is the maxims of law that verba intentionifor
; benignedebent inservire chartasand interpretamur propter simplic­

itatem laicorum. And therefore the construction must also be
reasonable, and to common 2 Bl. Com.agreeable understanding.”
379; a; 413;Lit.Co. 36 Broom Max. v.Hill Grange,Leg.

J., 314,164, 170; Williams, 336; 79,Plow. in M. &6 G. Chit. Con.
“81; Mathes, 107,Perkins v. 49 N. H. 110. The indul­peculiar

consilii,testators,extended to who are asgence regarded inopes
restraint,has the of wills from all technicalexempted language

and them inwithdrawn some from influence.”degree professional
737; 381;2 Abr.,2 Jarm. Wills Bl. Com. Bac. and DevisesLegacies

; Wend.18 307. “Words of limitation shall as words(C) operate
omissions;of shall verbal the letterpurchase; implications supply

shall ofgive every inaccuracyway; grammar, improprietyevery
terms,of beshall corrected the if that be clearby general meaning,

1626, 1634,Brown,and manifest.” v. 3 Burr. 1635. InChapman
state,this a want of or isadvice in willspeculiar learning drafting

not the common of all written instru­presumed: understanding
construction,ments is their if a is notdifferentlegal meaning

One of the instances in which the authorities that defeatproved.
intention to technical rules and definitionstechnicalby adhering

is,are a devise with a remainder over if the deviseedisregarded
218-222,215,dies without v.issue. Hall 14 N. H. 226-­Chaffee,

240; Scammon, 390,381, 391; Straw,Bell v. N. H.15 Eaton v.
320, 325, 327, 328-330; Wherrin,N. H.18 v. 19 N. H.Downing

; 514,9, ; Blair,84-86 Ladd v. 21 N. H. 526 Pinkham v.Harvey,
226, 237, 239; 448,N. H. Penhallow,57 Kimball v. N.60 H. 451.

issue,The limitation over is not based on an indefinite offailure
is'notand the ruleprohibited by against perpetuities.

“ context showThe that the testator meant tomay clearly put
Best, J.,two different senses the same word.” in Murthwaiteupon

Jenkinson, 357, 387;v. & C. 22 B. Jarm. Wills 842. The word”“ children has several and Oneordinary popular significations.
descendants;allincludes is tolimited descendants ofanother the

case,first In this the at which theobjects testator wasdegree.
are evidence that he used the word in both senses. Asaiming a

of the of whom thedescription persons, ofyoungest age(at forty)
he selected for the distribution,of the time of itpurpose fixing

inwas used its limited sense. The -of all futureyoungest genera­
tions not thewas individual named for that And heaspurpose.
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the before he said histhe “children” in limited senseused word
“ theirs,” disinherita literal would the•estate should be reading

of deceased children. But the and■children substantiallygeneral
that, of anduniversal as a legateesunderstanding description”“■devisees, die after theincludes the issue of those whochildren

made, to childrenwill is is sufficient that the deviseevidence
to includean intent such issue.expresses

“ the ofobjectthe reason of the the is thething,Upon infant
the testator not mean to himtestator’s and doesbounty: deprive

it,■of in event. Now that this of the testator’sany suppose object
children;marries, 21,and dies his age leavingbounty before of

intend, event,in such an him ? Cer­could the testator to disinherit
228,not.” v. 1 Burr. 234.he could Goodtitle Whitby,tainly

The disinheritance of issue of child who and dieany may marry” “thebefore the of trust is a whichperiod consequenceexpiration
Wolf,no one can doubt the testator never intended.” v.Goebel

405,113 N. Y. 415. “We cannot such to have been thepresume
294,White,theintention of testator.” Dale 33 Conn. 297.v.

“In cases out of a hundred it the intention ofis theninety-nine
should be ortestator that his transmitted to the childrenbounty

of the otherwise indeed full effect is notbeneficiary,family given
362,it.”to Chess’s 87 Pa. St. 365. Their disinheritanceAppeal,

“ would not be to be the testatrix unlessintendedpresumed by
is■suchintention manifested.” Teele v. 129clearly Hathaway,

“164, 166; Will, 287,40 TheMass. Collier’s Mo. 325. testator
such Considine,could not have intended a result.” Doe v. 6 Wall.

167, J.,478; 175;458, Butter,v. 19 Wall. inCooper,Cropley
Rhodes,484, 495;Doe v. 3 D. & E. v. 2Perryn, Perry Murph.

that,140, intention142. Barker’s at the time of distribution
construction), the children of deceased(determined by legal grand­

devisees,children should take as is not modified by conflicting
intent, or law.by

otherwise, widower,testator,annuities and the a made whatBy
*H.,he forconsidered suitable C. and his children.provision only

He his that the remainder of his estateclearly expressed purpose
“them, butshould not vest in should vest in their children when

the of said children shall arrive at the ofyoungest age forty
“heIf had said when the of said childrenyears.” shallyoungest

arrive the ofat the of theage twenty-one years,” devisevalidity
to them not beenwould have H.questioned. contends'that the

law,remainder not vest withinmay a prescribed by thatperiod
remoteness,the devise is void for and that the remainder invested

and H. at death asC. the testator’s intestate It is notproperty.
now to determine the ofnecessary legal dur-possibility knowing,

H.the lives of C. and s. who will(Gray being Perp., 215), the
of their children. Without thatyoungest itconsidering question,

is the lives ofassumed that C. and theduring H. remainder will
not vest in their issue.
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is,,theclause and of whole willof thedominant residuaryidea.A
testator’s', his estate.shall have the'bulk ofthat the grandchildren

is-his determination that C. anddominant or less manifestNot less
if'His would not have beennot have it. intentH. plainershall

the remaindera declaration that grandchildren’she had inserted
to con-from them C.-and H. judicialnot be byshould transferred

■is, his the timeofThe whetherquestion appointmentstruction.
void forthe is orinof wholly partiallyvesting grandchildren ” ““ instead of andhe saidbecause twenty-one,”remoteness forty

wishedas as hehis to the longwhether postpone vestinginability
not whom heshould to those tothe gois a reason why property

theit. Could he ownership beyondsuspend grandchildren’sgave
at ofthem would arrive thethe the of agetime when youngest

not, titledoes their fail? HéIf he couldyears?twenty-one
betheirs. When it shouldthe remainder should bewilled that

for to decide. considerationhim Upontheirs was another point
his heof and fact as were withinof such matters law knowledge,

Hewould be old.time when the forty yearschose the youngest
shouldofthat, on a view public policy, theydid not know judicial

this a on which it cansooner. Ishave it nineteen groundyears
?not it allshall have atbe held that they

inferential,evidence, and no reason to-­no direct orisThere
his title asbelieve, the testatorthat regarded grandchildren’s

timehis of the ofwith vesting,connected appointmentinseparably
mind,In hisof thatas the appointment.or validityresting upon

bewas to which disinheritedthe extentthe main point evidently
H., The whenin their timetheir children places.C. and and put

heirs,first of hisafter thethe generationsupportingproperty,
estimation,been, in his asecond, must haveto theshould pass

is a ofHismatter of less understanding questionconsequence.
198, It is191, 197,N. H. 203.Rice v. 56Society,probability.

inmade the naturalthat he understood the henot changeprobable
thewouldorder of succession depend uponand property’slegal

after thenineteenfrom-the yearswithheld grandchildrenbeing
ofcameyoungest age.

will, 1882, of It cannotmade in bears marks deliberation.The
of histhe circumstancesbe assumed that ever forgotthe testator

will. deliberation wouldhis reasons for a Hisorfamily, making
codicils,to in 1882. In 1886 he added twonot ceasebe likely

H., no thatbutthe for C. and making changeprovisionincreasing
made,he his rea-will had andtheaffects present inquiry. .The

init, mind. died Atstill in his He 1887.sons werefor making
old,C., andabouthis wasthat time forty-five yearsonly daughter,

son, H., -old, had beenHis was thirty-five yearsunmarried. only
children, wasand his wifefifteen and had fivemarried years,

issue,of and theThere be a failureold.thirty-two' mightyears
testator actedto collateral heirs. The uponremainder might- go

issue,not be an failure ofthat there wouldthe earlypresumption
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rea-He liaddescendants.would to histhe remainderthat goand
ofeducationfor the grandchildrenand theson to provisionexpect,

H.,of C. andissue, after the deathhis onlyhe didshows expect,
studied thehecare with whichthe issue of H. Thebewould

details ofelaborateis evinced thebothinterests of bygenerations
sit-in hisof acodicils, the personand naturalthe will and anxiety
ofthe wisdomentertained ofdoubts beWhatever mayuation.
allconclusions, heldreached and uponwerehis they presumably
hisofthe evidenceof inhe wasthe capable weighingpainstaking

reflection, hisand unchangedof observationAfter yearsduty.
absoluteanwas, of his issuethat the welfare requiredjudgment

lives, condi-atheircomfort of C. and H.for the duringprovision
H.,$30,000 for otherof special appropriationstional appropriation

tothe remainderand a devise ofone for education),(including
extent, he wasmanner, to thisIn this andthe grandchildren.

theof statutoryit his to theconvinced was operationduty modify
thistoofdistribution. His powerrule of exercise testamentary

looked, theHehis and uponend was purpose.primary leading
theafternineteenof the title yearsgrandchildren’spostponement
hisof as Takingcame unimportant.age comparativelyyoungest

andand of his children grandchil-view of the condition prospects
man-will, hisdren, view is disclosed in the andas that considering

did, is nohis he thereifest for of asreasons propertydisposing
orsecondary,of what is anddoubt on the calledquestion primary

intent.andgeneral particular,
of of his estateThe and thejustice necessity withholding control

II., trust forof it infrom C. and and the wholesettling nearly
children, ontheir and the benefit of their is abenefit question

hadwhich is no from his He havethere decision.appeal may
that, settlement,without of C.reason to fear such a the support

18and H. and their children would soon become a charge.public
276, 309, 310. The him tohad authorizedWend. legislature guard

misfortune, fixedhis issue and the that had notandpublic against
a time which estate could execu-an not be vested anbeyond by

devise.tory
of“A the rules and constitutemaxims whichproportiongreat

the immense code of the common law . . was the applica­.
tion of the dictates of natural toand of cultivated reasonjustice

“1cases.” Kent Com. consists471. The common lawparticular
reason,of a few broad and founded oncomprehensive principles,

natural itsand ... It hasjustice, enlightened public policy.
foundations in the thatnatural andprinciples of equity, justice,”convenience which is Co.Plains.general Norwaypublic policy.­

“Railroad, 263,v. 267,1 268. It is the of themeritGray great
law, broad,common that it is founded a fewupon comparatively

fitness,of v.Com.general andjustice,principles expediency.”
69, 74; Randall,14 Jones 37,v. 39. In theTemple, Gray Cowp.

•absence of the of a orstatutory regulation, testatorinability
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for ana or titlethe ofto legal equitablevestingsuspendgrantor
of'common that con-time, of a mass lawis a portionunreasonable

convenient, andas expedient,is recognizedof what judiciallysists
that titles shallwelfare. Athe common requirementbyrequired

time, as a rule dictatedis accepted byin a reasonable readilyvest
to determineand pub-interests clear strong enoughenoughpublic

as of law.with moral evidenceto be- classed rightandlic policy, “remoteness wasand unreasonablerule perpetuitiesThe against
is no-and there'a end ofto effect public policy,created general

interests should not fallfutureor allin whyreason history policy
230,298; H.v. 46 N.s. Wood Griffin,it.”within Gray Perp.,

235.
on the ofsome restraintof power“The imposingnecessity

interest in or dominionof the absolutethe acquisitionpostponing
. . what wouldif consider .be obvious wewillover property

ofin which a considerableof a proportionthe state communitybe
of'. . . Such a statewas locked up.andthe land capita]

; andinconsistent with nationalbe prosperitywould utterlythings
theintended the donors towhich were by guardthose restrictions

of their ownthe effectstheir against improvi­of bountyobjects
motives, be bane­woulddence, in more exceptionalor originated

frommostthese restrictions frequently springful to all. Perhaps
that which can be nocontrol overexert adesire tothe posthumous

“250, the same reason251. On1 Jarm. Willsenjoyed.”longer
trade,of standin restraintand contracts perpetuities;bondswith

succeed,,the tolaware neverto create which permitted byattempts
to tradesuch limitations bythe of paralyzeofon account tendency

its free circulation for the pur­and preventingpropertyshackling
itof as. . This doctrine. perpetuities,of commerce.poses

Itsmodern introduction.called, objects-­is ofis comparatively
law, in someofindeed, at a ancient period Englishwere very

. . that has cer­.a maxim propertybyaccomplisheddegree
of it.”which is theincidents, alieningrightamongtain inseparable

be made this con­feoffmentd. “If a uponCas. 1831 Lead.Sm.
to this condi­the landdition, not alien any,the feoffee shallthat

- is of a-­“And the like lawTen.,Litt. s.is void.”tion *360.
alien;not thedevisee shallthat theconditionin feedevise upon

is, of aif a man be. so it possessed. . Andis void.condition
chattel, real orhorse, or other per­ofor of a anyforlease years,

thereininterest or uponhis wholesonal, propertyor selland give
same, thetheshall not alienvendeedonee orthatcondition the

him,is out ofandvoid, whole interest propertybecause hisissame
reverter, tradeand it is againstaofnoso as he hath possibility

man.”man andtraffic, betweenand contractingandand bargaining
Alienations, s. 279.a; on223 RestraintsLit. GrayCo.

“ inconven-of the. have some.devises .These executory
thetail, the up duringlock propertyestates as theyofiences

ofwithout any powerhappen,that the maycontingencyperiod
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devises, or, inofThis. . . executoryoperationalienation.
will,words, to fettercreated tendedestatesof byother contingent

them fromanda of preventperpetuity,real estates by species
owner, of commerce or theas the endsfrom owner tocirculating

The courts ofwants of families require.and mightexigencies
determined thatand theytherefore steadilyhave wiselyjustice

to tie up beyondthese devises propertywould not executorypermit
Jackson,v. 16Andersonreasonableanda moderate period.”

382, 398, 399.Johns.
“ viewanof devises interestingexecutory presentsThe history

law, which abhorredof the commonof the stable Englishpolicy
toof the courts ofthe determined justiceand spiritperpetuities,

from the fetters offreeandthat propertypolicy, keepuphold
entailments, or formmodification mightunder whatever they

estates, were conduciveas to realassume. Perpetuities, applied
families, toandand of ancientto the gratifyingpower grandeur

disrelishedbut wereof the extremelythe theypride aristocracy;
free andinconsistent with thethe nation at aslarge, beingby

‘The ofof reluctantunfettered spirit Eng-property.enjoyment
submit to theLord ‘would notlish said Northington,liberty,’

Hall, withand liberty,statute of entails: Westminster siding
toit.’ were introducedto evade Common recoveriesfound means

hand,tail; then, condi-on the other andbar estates and provisos
. recallnot to alien . . were introduced totions perpetuities.

not allow such restraints .The courts of law would any
to,. . limitations were next resortedto be valid. . Executory
ofsame . . . Thismen attain thethat object. speciesmight

admitted, to. . . was andlimitation priorslowly cautiously” “of v. Brown which establishedthe case Pellsleading [1620]
of the athe of an devise fee upon contingencylegality executory

life, recov-and that it could not be barred anot one byexceeding
. limits of an devise were. . Theery. executory gradually

. . ‘the ofIn . addition1736 twenty-one...enlarged.
.in held be .to a life or lives was to admissible.years being

in fee to unborn son of a covert asA devise of lands such feme
held forfirst the of was to beshould attain age good;twenty-one,

time that before the estatethe utmost of could happenlength
mother,vest, the life of the and thewould was subsequent infancy

created,. devise isof the son. . . When an executory duly
264, 265, 267,4 Kentit is a of entailed estate.” Com. 270.species

the’“All were reasonthese perpetuities against[of entailment]
; all inheritancesof the common law for at common lawand policy

.. . The true and rule of the commonwere fee-simple. policy
in in overthrown the statute de donislaw this was effectpoint by

anno 13 E. I. which established aconditionalihus made general per-
it,makeof for all who had or wouldact bypetuity parliament,by

the in effect were entailedforce whereof all ofpossessions England
was the and cause of the said andwhich occasionaccordingly,
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Case, 40. “Itdivers' other mischiefs.” 6 Co. wasMildmay's
issues in should not alien nothat the tailadjudged by Beresford

to whom the land was and that was themore than they given,
“2 Inst. The inof the makers of this act.” 336.intent nobility,

families,in their ownorder to their possessions pro-perpetuate
. . . to be estates tocured the statute made.” By allowing

“entailed, thethe law made it to diminishbe propertyimpossible
families; left them all means ofóf the and at the same timegreat

. . . The ofincrease and obtainingacquisition. impossibility
the toa of the statute Be Bonis induced judgeslegislative repeal

effects,modes of its and of tenantsvarious enablingadopt evading
77, 78,in tail to or alien their estates.” 1 Cruise Dig.charge

102.101,
“ is asinconvenience of inheritancesThe these fettered strongly

condemned, in thedescribed, and the of them aspolicy plainly
authors,of Lord Bacon and Lord asCoke by subsequentwritings

is deemed to have beenand the true of the common lawpolicy
the statute dé thoseoverthrown donis perpetuities.by establishing

them,to rid ofwere made inAttempts frequently parliament get
.but the bills introduced for that . . were uniformlypurpose

tail were notthe feudal because estatesrejected by aristocracy,
to for nor with theliable forfeiture treason or felony, chargeable

ancestor,debts the alienation. wereof nor bound They veryby
landedconducive to the and of the great proprie-security power

thefamilies, to andtors and their but industryvery injurious
Case,until Taltarum’s 12commerce of the nation. It was not

IV., thisEdw. that relief was nationalobtained greatagainst
stretch ofand it was a bold and unexampledgiven bygrievance,

consultation,Thethe of uponpower judicial judges,legislation.
barred a com-an estate be cut off andresolved that tail bymight

. andmon . The desire to. preserve perpetuaterecovery.
and is with mankind.influence property very prevalentfamily

of, to. . . doctrine entails be calculated stimulate exer-If the
the fruits of talent andtion and the ofhope placingeconomy, by

descendants,linealof line ofin the aindustry possession -long
it has a onundisturbed their or tendencyby folly extravagance,

into action the issue inother to the excitementthe hand destroy
tail, inof the hands ofand to leave an accumulated mass property

insisted, fromDr. actual observa-the idle and the vicious. Smith
totion, that entailments were unfavorable agricultural improve-

of the. . of the most Scotchments. . Some distinguished
thein ofstatesmen and have united condemninglawyers policy

entails, toas a incentivevery powerful perse-perpetual removing
are condemned asand honest ambition. Theyvering industry

. areand . . Entailmentsequally inexpedient oppressive.
as to thein monarchical arecommended protectiongovernments

but such aand influence of the landed aristocracy; policypower
establishments, doesto where wealthhas no application republican
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distinction, individ­whichand under everynot form a permanent
invitedand is byhas his equallyof equal rights,ual familyevery
merit andhis owntothe institutions depend uponthe ofgenius
isof artificial supports, obliged,strippedexertions. Every family,

forthe its descendantsvirtue oftoin this repose uponcountry,
20;13, 19, AndersonKent.its fame.” 4 Com.the ofperpetuity

382,Jackson, 435.v. 16 Johns.
to exist inestates tailThe Englandact of allowingparliament

statute, com-did not becomethe as a andhad no in colonieseffect
“ ancestorsOurthismon law in province implied adoption.by

wereof assuch of the laws Englandthemwith partsbrought only
and,condition, add asnew we quite impor-to maytheiradapted

..their .as were totant, such conformable principles.only
the inlaw,to as to statutesthe common butNot in regardonly

settlement, weretime of their some adopted,force at the parts
some modifica­some and withentirely importantrejected, adopted

473;108, note; Kent1 Com.tions.” 1 Bl. Com. Sharswood’s
6, 15,ante, 7, 17, 19;Robertson, 1,v. State v.Co.Concord Mfg. pp.

Saunders, ante, 39, 72, 73; Petition, 207, 226.Ricker’spp. ante, pp.
law,of inheritances should beThe the common thatancient policy

vested, alienable, theunfettered,and of Newwas the Hamp­policy
whowere not members of the classshire colonists. They ruling

donis,The statutethe of entails. deintroduced perpetualgrievance
totheir or their insti­not conformable to principles adaptedbeing

wants,tutions was a of a of law from whichand part great body
34.0,ofthemselves The act 1837 (c.liberated migration.they by

129, deed,St., s. in to1)c. tenants tailauthorizingRev. convey by
118,Olcott,the v.was of common law Welles(­ Kirbydeclaratory

175,Brewster, 3v. Hamilton v. 332),DayChappel Kirby Hempsted,
into remove the doubt existedand was which naturallydesigned

Warner, 176,(Jewell 35 N. H.the of v.absence explicit legislation
177, col­wliich been a for to theand had reason resorting180),

in somelusive fiction of a common Bl. Com.recovery (2 357-361)
of New land. ruleAconveyances Hampshire against perpetuities,

un­to entails and the creation of estates at future timesapplicable
remote, is a of lawdoctrine the common that “growsreasonably ”out of situation circumstances thethe and of v.people (Brown

H., words,178,Smith, N. other out of thatLangdon, 182),—in
convenience which is The ofgeneral public questionpolicy. policy

to arerelates the whose interests concerned.necessarily community
“In court that an estate to1699 the held rise withinexecutory

the isof a reasonable time that 20 30nay yearscompass good;
has a time. is the of a lifebeen reasonable So compassthought

lives;or for let the lives be never so there must be a sur­many,
vivor, so it is but the of used toand that life Twisdenlength (for

once) ;the were 'at but not forcandles all weresay lighted they
farther,one because limitations make estatesthesegoing step

unalienable, devise a as as itfarevery executory being perpetuity
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that is to unalienable,an estate allgoes, say, mankindthough join
in the Scatterwoodv. 1Edge, Salk. 229.conveyance.” ’“At first
it was held that the must within thecontingency happen compass
of a life or lives in or a reasonable number ofbeing, atyears;

further, viz.,it was extended a little to a childlength en ventre sa
death;mere at the time of the father’s . . . and has,the rule

instances,in been extended to 21 years after the'many death of a
211,Wood,in Goodtitle v. Willes 213person being.” (1740).

“ The number of notare ifmaterial are allcontingencies tothey
within a life in or a reasonablehappen time afterwards.”being,

Wickett, 105,iver v.Gull­ 1 Wilson 107. “The is,only question
are to within a reasonable time orthey happenwhether not.”

Buller, J., 227,in Thellussonv. 4Woodford, Ves. 328.
“ The to be such as withincontingencies ought amay happen

time;reasonable as within one or more life or lives in orbeing,
within a moderate term of for courts of will notyears, justice

even wills so as to create aindulge which the lawperpetuity,
abhors: because the settlement of an interestby perpetuities (or
which shall in the succession without ofgo prescribed any power

estates are made of those endsalienation) incapable ofanswering
commerce,social and for the sudden ofproviding contingencies
life, for which was at first established.” 2 Bl.private property

173,Com. 174. “Such must within a shortcontingency happen
time; after;such inof as a life or some fewspace being years

otherwise it would be in a testator’s to limit an. estatepower
;unalienable for to come a which the lawgenerations power very

man,denies to as the itexertion of would tendevery towisely
render in measure to theuselessproperty great general purposes

314,of a commercialand calls Fearne Rem. 315.society.”
“ The of the rule was toobject against perpetuities prevent' prop-

reasonable,tied for a time than was deemederty’s being up longer
so that it could not be alienated the owners.” 14absolutely by

L.Am,.. Rev. 237.
he of the rule cannot be toobject against perpetuities simply"T­

land,the a of or otherup particularprevent tying parcel spe­
books;cific as would seem from the of of thething, language many

is. . . for it to a of and also when theapplied legacy money,
. . . ‘havetrustees to the investment. In suchpower change

cases, no is rendered inalienable. . . . Aspecificproperty per-”
this isof sort whencreated a fund is devotedpetuity necessarily

to Even ifa notis renderedcharity absolutely. specific property
inalienable, the of the fund can be in oneproceeds only applied

283,4 Kent Com. noteforever.” “It has beenway by Holme¿J
released,. . . said that if future interests can be alienated or

remote,cannot be too and that the rulethey against perpetuities
is at suchaimed limitations as tie and take itonly up property

out of commerce. . . . toThe rule casesabsolutely applies
instance,is nowhere there of For realtying up property. suppose
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heirs,to trastees and their withare givenand propertypersonal
investments, but trusts whichof mayuponfull power changing

lives in such trustsbeing,afterthan yearsmore twenty-onearise
But,void, further,tied conditional lim­isno up.are propertyyet

remoteness, arefor releasable orbe bad though theyitations may
the. . The true of rule. object against perpetui­alienable.

on remotethe creation of interests contingencies.is toties prevent
the immediate ofin restrictions on conveyanceIts effect removing

. . is theincident. . It not ofis an alienabilityonlyproperty
on but itsa remoteinterest utterlyan dependent contingency,

value, sufficient if itwhich furnished theuncertain justification,
of the rule Ifnot the againstwas original ground, perpetuities.

on remote theis of an estate a mar­there a over contingency,gift
the will beof the interest of ownerket value present greatly

reduced, little, or,sellwill for inwhile the gift veryexecutory
ofwords, of the interest the value thethe valueother present plus

offar what would be the value of the-­will fall shortgiftexecutory
no interest.”if there were ss.Perp.,executory Grayproperty

159,140, 141, 236,268, 269, 241.
notof is understood inalienable character property usuallyThe

this withto a case of kind trust fulla sense (abringlarge enough
the thewithin of ruleof investments) operationpower changing

the notThe reasons of rule are statedremoteness. fullyagainst
Its a view ofin the authorities. widemay requireapplication

the nature and oflegalincluding design property,public policy,
control,of owner’s thethe reasonable extent an andposthumous

effects of andeconomic and moral personalty beingrealty largely
accumulation,for forin of mere orheld trusts durationlong pur­

of evils couldDivers be increasedentailment. materiallyposes
-if the law allowed accu-and perpetuated long-continuedunduly

use,for futureof estates in trust ormulations private appropria­
heirs,to or and their forevertions maintain legatees,grantees

effort or on theiror for without care aridpart,many generations,
the toto or lose devoted theirwithout waste capital support.ability

“ ofThe most and wayuniversal effectual abandoning property
when both theis the death of the actual possessionby occupant:

is-and intention of the whichpossession ceasing, propertykeeping
intention to cease offounded such and alsooughtupon possession

For, be,,the man tocourse. instant a ceasesspeaking,naturally
else, if he ahe ceases to have dominion: had toany right dispose-

life,of his his he would also haveone moment beyondacquisitions
for a ofto direct their million after him:a agesright disposal

be and Allwhich would absurd inconvenient. propertyhighly
death, men as indi-must therefore cease absoluteupon considering

2viduals, civil Bl. Com. 10.and unconnected with society.”
been the of theWhatever have rights,origin proprietarymay

tenure,toof and testators control the possession,power grantors
theirs,use, beand of after it ceases to is onealienation property
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of the on which the interests of aresubjects society sufficiently
clear and beto evidence of common law. that anstrong lawBy
owner’s of unreasonable restrictions the andimposition upon legal

titles of his successors is not one of the of whichequitable rights
consists; and the common-law ofelements areproperty ownership

not a statute or theextinguished by conferring regulating power
of alienation deed will.or An to vest-theby inability postpone

of an estate for an unreasonable time is ofoneing instancesmany
of a of heloss control with his title. Theproprietor’s partswhen
rule doctrine,remoteness is not a detached but aagainst broader

theto creation remoteof interests.principle, applied
“ son,law,The of the where a man andies infantpolicy leaving

restrains alienation until such infant attains and astwenty-one,
such infant be bornnot until nine or ten ormonths amay perhaps

father,further theafter death itsperiod of the of alienationpower
is of course that and as the lawsuspended during period; imposes

infant,such of the of alienation on the so it willsuspension power
such the forowner a like forpermit by whethersuspense period;

it arises from the ofact the law or of the the beeffect willparty,
the same in relation to the ofinterest the in whichpublic property,
is what is in theconsulted doctrine of Fearneperpetuities.”

821, ed., 2,Rem. Powell’s note vol. “Estates(4th 113). mayp.
be unalienable for lives in andbeing twenty-one years, merely

infant, Arden,bebecause a life an or en ventre mere.”samay
R., in v. 227,M. 4Woodford,Thellusson Ves. 337 “The(1799).

established of time which the be sus­length during vesting may
is a life or lives in the ofpended during being, period gestation,

Macdonald, B.,and of suchthe child.”infancy posthumous C.
ofthe the in 11Woodford,v.delivering opinion Thellussonjudges

112, C., 357,1Ves. 143 N. R. “That rather(S. 393) (1805).
that thehe rule was confinedto cases ofimplies thought minority.”

B., the of the in v.CadellBayley, delivering opinion judges
Palmer, 140, C.,10 1145—S. Cl. & F. “The(1833).372Bing.

are introduced to the ayears for oftwenty-one provide minority
born,ohild and a few months are allowed to in alet posthumous

38;3,child.” v. 8 ss.Hawley Mass.Northampton, Gray Perp.,
171, 176.

devises,the introduction of . . .“Upon careexecutory
was taken that the which was the of them shouldproperty subject

tied .not be a reasonable time. . ■. The ofbeyond casesup
1696,Carew, 137,v. P. in the v.Show. C. and MarksyearLloyd

Marks, 1719,10 in419,Mod. the established the thatyear point
as,for suchcertain time with to thosereferencepurposes purposes,

be deemed a life or inreasonable livesmight beyond mightbeing,
be allowed. The in of those was to aeach casespurpose give

tenant,third an after death of tothe aperson option, particular
estate; case,andthe twelve months in the first and threepurchase

other,in the were forheld a reasonable time thatmonths purpose.
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... do not warrant an inferenceThese eases thatnecessarily
fora term of which no or reasonabletwenty-one years, special pur­

be .is would also allowed. . . v. Bid­Taylorpose assigned,
dall, 2 is the first we metMod. 289 instance have with in(1677),

books in so an excessthe which as aaftertwenty-one yearsgreat
That, however,or .life lives in allowed. . .was was abeing

of on account ofcase and was that thatit theinfancyinfancy,
This case was followed andwas was thevesting postponed. by,

of, infoundation the decision Cas.v.Stephens Stephens, temp.
This was ofTalb. 232 . . . also a case it(1736). infancy;

was on account of that that the of the estate wasinfancy vesting
. . . These decisions therefore do notpostponed. distinctly

a term inor establish the that forpositionnecessarily gross twenty-­
reference to after a lifeone without or livesyears, any infancy,

esse, devise;of butin will be way there isgood executoryby
to itin confine to cases ofthemnothing necessarily infancy.

.. . is life or lives in andThe limit a being, twenty-one years
afterwards, toreference the ofwithout what­infancy any person

. not tieever. This . . will the alienation an unreason­up
v. Palmer, 140, 142-144, 15110able of time.” Cadell Bing.length

C.,—S. 1 F. 372 In the same case it was& held(1833).Cl. that
ca,nof bea allowed without analthough period twenty-one years in­

fant, a nine months cannot be allowedof withoutperiod gestation.
for the of theThe devise to trustees testator’ssupport children

lives,their remainder to hisduring grandchildren (born and
old,isunborn) when isthe anyoungest forty years unreasonable

futureof the estate. Thegrandchildren’s ofsuspension vesting
cannot betheir remainder the timepostponed beyond when the

Carter,is Marston v. 12 H. 159, 162;N.twenty-one.youngest
Dennett, 498, 499,;40 N. 43 N. 501;v. H. 503 H.Dennett Wood

230,H. The number inv. 46 N. 234. of livesGriffin, thatbeing
be as a of the ofpartdesignated period andmay postponement,

ofthe of lives tothe whom nopower isincluding persons interest
termand a of inadding withoutgiven, twenty-one years gross ref­

to oference the a ss. 171-190,infancy beneficiary (Gray Perp.,
216-219, 224,223, Lew. arePerp. 167), inopen questions this

A devise to trustees for accumulationjurisdiction. theduring
of all testator’slives the descendants at his death, andliving

more, without to areference case oftwenty-one years andinfancy,
name,to his most heir histhen wouldwealthy bearing anrequire

law,reasons theexamination of the of and of the reasons forgiven
rendered suchthe in cases v.as Thellussonjudgments Woodford,

227, 11357, 112, Palmer,& P. N. 41 B. R. Ves. Ves. and Cadell v.
cited. There are rulesEnglishbefore themany of whichadoption

titles;here to ais not disturbance ofprevent andnecessary Brit­
481, 486,Turner,v. N. H.ton 6 v.and Hall 14 N. H.Chaffee,

226-240,215, for aare course thatprecedents be taken onmay any
when authorities are in conflict withforeignsubject elementary
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of the court in Hall v.of theThe opinion majorityprinciple. Chaffee
ofan rule construc­a testator’s intentionsustains against English

Case,Inthe of the law oftion in perpetuities.application Norfolk's
case:1, 36, 49, was with thisNottingham3 LordCh. Cas. pressed

all,effect, ifwhich must take at within oneaSuppose contingency
sooner. What then ?but not take effecthundred mayyears, any” ““, ?” he answered. every­?Where will Why,Whereyou stop

. . .where, is not inconvenience. Youwhere there mayany
seems, ifto in a itlimit, it a life. Whatupon happencontingency

limited, without issue within yearsbe if such a one die twenty-one
? Wherewhile Westminster Hall standsor hundred ora years,

? I tell where Iif do not here will willstopwill stop, you youyou
visible dothI wherever inconvenienceanywill appear.”stopstop:

Entails, on uses. restraints (62169. perpetuities,Gray Perp.,
inalienation, contracts restraint of tradeN. or and55)H. ([1894]

553, inconvenience,535, of visibleA. C. 554) questionspresent
the whichof in decision ofcalled questions public policy,generally

is andit be to consider what reasonable expedient.necessarymay
a ofof forfeiture for and afeudal doctrine conveyanceThe by

has, is no of common law.than the ourinterest grantor partlarger
438,Chamberlin, 483,H. lease for61 N. 484. A fortyv.Fletcher

to for isunder a leasemade twenty-one years, goodyears, power
Alexander,v. 2 Ves. Sen. 644. Underfor Alexandertwenty-one.
not theto a terma statute exceeding twenty-one yearsrestricting

lease, a tes­a life can be towhich tenant fortime for empowered
to tenant for of a to fora life leasepower sixty-­tamentary gift

is not void. If he makes a lease for more than twenty-­three years
Nelson,excess, J.,the and no more. C.it is void forone years,

Cowen,JJ., 257,inand Root v. 18 Wend.and Bronson Stuyvesant,
“302,290, 306, 307, to273, 275-277, 291, 313. If had comeI a

Nelson, J.,conclusion,” to holdC. “and beendifferent says obliged
void, still I could not concur with the courtto leasethe power

the ofother the will.in independentbelow breaking up portions
. . that and. The chancellor . the. . argues general

was, tothe testator a beneficial estate tointent of giveimportant
descendants;in to remoter and that thechildrenhis preference

so far defeats this intent that the will cannotof theloss power
But it must not it isbe be that atupheld. forgotten•consistently

clear that the testator did not intend his childrenleast equally
children,that he secured to orthe fee: their descend­takeshould

he had with­we can know reasons for thusFor goodants. aught
. . We the of theit. . cannot comprehend operationsholding

testator, hit ledand with the that toof the motivecertaintymind
The nearest to be made is con­approximation bythis provision. 'used;he has and ... I am . . .the languagesidering

the tothat the intent to lease wasto give power para­unable say
life;to the for that ifthat which estate orgiveto operatedmount

void, he fee.the to be would have thehe known power givenhad
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ofthe the and feature the willspecialOn contrary, peculiar
the which securesto be theappears provision beyond contingency

children;of is theto the descendants his that andestate object
will; estates,life the ofof the whole theend power appointment,

default,over in all in furtherancethe remainders are of thisand
the theand to rules of law. Thus life estatesdesign agreeably

the of settlement,an of scheme thisare part familyinseparable
it effect. If I mustmust be maintained to into take theand carry

testator, decide for him whether heof the and wouldplace give
up will,lease,the to the residue of the ... Ior mustpower

former;he would have the that the of theyielded dispositionsay
it.”residue does not necessarily uponhang

“ construction,”I do not think ofwe are rulerequired anyby
J., case, which,wen, inCo the same “to declare that asays power

inexecuted a wouldwhen within limits beproper way legal per­
valid, voidis because an abortive be madefectly attempt may
itunder to create an so remote as toestate improperly suspend

ifalienation. ... We are to read this will as the testatorjust
had in theit all of the revised statutesincorporated provisions

thenand declared that so far as thoseway stat­any applicable;
utes allow desiredhe his will and that it should bemight prevail,

invoid those itwherein declared should berespects only they
. Alexander, 644,invalid. . . In v. 2Alexander Ves. Sen. the

of rolls said,master the a to lease for‘Suppose power twenty-one
and :he leases for bethat shall for theyears, forty good twenty-­

one, because it is a execution the and itofcomplete power, appears
much hashow he it. If courtexceeded the can see the bounda­

ries, it will be for the execution of the andgood void toaspower,
Thellusson, 325, J.,the excess.’ In v. Buller,4Thellusson Ves. fol­

lowed Lord Talbot when he indeclared that the case of wills ‘the
been,method of the courts has not to set aside the intent because

;it cannot take effect so as the testator desired but tofully let it
work as far itas can.’ . . . These sound views have grown
into a maxim to almostapplicable transaction:legal Valeatevery

deeds, wills,valere potest. To and the execution ofquantum pow­
ers, awards,be contracts,added andmay releases,alljudgments,

.and . . Utile nondischarges. perdebet inutile vitiari. . . .
the the testator’sSuppose parents tograndchildren] prove[of

insolvent, ordissipated, it would be a toextravagant, thedisgrace
law should we the titles ofbreak these innocent of theup objects
testator’s and them to thebounty, hazard of final lossput anby
idle of the in the creation ofslip apen power.”leasing

“ Courts inlean thefavor of of all such validpreservation parts
of a will as can be invalid,from those that areseparated without

the intent of the testator.defeating ... Ageneral single
trust created twofor one and unlawful,lawful the otherpurposes,
is for lawfulgood the void for the unlawfulpurpose although one.”

Harrison, 547,Harrison v. Y. 543,36 N. is548. “It difficult to
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which the of theprinciple sustaining generalforbidsdiscover-any
off a void trust which isthe testatorintent of cutting separableby

trusts, in thea case where trust which isfrom other valid defeated
of theof other will andis the subordinatedispositionsindependent

them, theis not an essential scheme.” Man­to and ofpart general
“Manice, 303,43 Y. This is a statementv. N. 384. inice. merely

that andof the valid void trustsanother form general proposition
be theof each other and oneseparated,when mayindependent

v. Mulford,and the other sustained.” Van 59Schuyverrejected
“ created,426, several trusts are and theyN. Y. 432. When are

itself,other, inof each trust and theeachindependent complete
from the andcan be withoutillegalseparated upheldlegal doing

the in theor what testatordefeating emergencymightinjustice,
wish, trustto the be cut off and thebe legalillegal maypresumed

stand, the intention testator be effect­to and thus of thepermitted
will v. 105 N.Hoy,so far as the law Y.uated permit.” Kennedy

523,138; Curtis, 541,v.134, 137, N. Y. 542.Underwood 127
“ endeavor, andreasonable intendmentCourts should every byby

construction, ato sustain ofdispositiona liberal testamentary
when, can and effectin so actual to-­justdoing, they giveproperty,

mainand at least the if notthe testator’s validate thepurpose,
scheme whichof a distincttestamentarytrue contemplatespart

1,Henderson,v. 113 N. Y.acts.” Henderson 16.and severable
“ will,is to find a of the not of break­The endeavor way upholding

Greene, 506,Y.v. 125 512.it down.” Greene N.ing
“ York,to be the settled rule law in NewIt considered ofis now

be into soof a testator is to carried effect far as thatthe willthat
law;with the rulesconsistent of that someintention is although

created,a trust is or some futurefor which interests-of the objects
estate, void,and if ofillegala trust are theyet anylimited upon

valid, the inare title vests thethe trust trustees-of legalpurposes
trast,of such valid of thethe continuance objects providedduring

of themixed with the trustbe not so illegal objectsthe uplegal
without to the other.”'be sustained effectcannot givingthat one

281, n. a.4 Kent Com.
from Barker’sthe remainder grandchildren beyondWithholding
sole or mainnot the the for whichtime wasreasonable purposea

trustees;to hishis estate andalldevised inability-to-­he nearly
title does not inval­unreasonablythe grandchildren’spostpone

title, the lawful fidu­nortrustees’ prevent doingidate the theft
them inordered to do.' The devisewhich he generalworkciary

in them for.such as-­estatethe .legal purposesveststrust legal
theIt is a devise for valid uses-­services. goodtheirrequire

conditional,interests, H.)and of C. andabsolutethe(including
to theare directed hold the-­trustees duringthe propertywhichfor

506,Greene,v. 125 N. Y.Greene 510.and H.of C.lives Dur­
lives, will not rule of law.anythe trust infringe During-­theirin­ .g

trust,the the meant the:of testatorcontinuancethe intended
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but the trustees. The law doesvest in no oneremainder should
nor hiswhat he hishis children gave grandchildren, givenot give

At some time thehe his children.what gave grand­grandchildren
Htheir remainder. his of thewill have appointmentchildren

a mere nul­it is to to them from the trustees weretime when pass
be, that the wholethe would notconsequence substantiallylity,

broken, but that the wouldwould be remainderwill unnecessarily
ofthe of the life interests C. and H.at termination Beyondpass (

time, the of the trust the questionthat depends uponvalidity
on a orwhether this the will is mere whether thepoint nullity,
intent that the shall at a more dis­testator’s remainder pass period

is into astant than the law allows carried as it canyffect nearly
is,be, that at the most remote legal time.

Humberston,In Humberston v. 1 P. Wins. 332 a testator(1716),
“ devised his ... toestate the and theirdrapers-company

insuccessors trust to the to hisconvey premises Matthewgodson
life,forHumberston and afterwards the death of theupon said

Matthew, his life,to first son for and so to the first sou of that
life, &c.,first son for if male of son,and no issue the first then to

of life,the second son the said Matthew Humberston for and so to
son, &c.,his first and in offailure of such issue Matthew then to

life,Matthewanother Humberston for and to his first son for life,
&e., with remainders ofover to themanyvery Ilumberstons (I
think forabout their lives andfifty) theirsuccessively, respective
sons, lives,born,when for their without an estate ingiving tail to

them, orof of theauy making any fee. .disposition . . By
Lord :Chancellor an to(Jowper] Though makeattempt a[ per-

vain,for successive lives be sopetuity far as isyet consistent with
law,of with;the rules it to beought andcomplied therefore let

the sons of Humberstons,all these several that are born,already
lives;take estates for their but where the limitation is to the first

unborn,son there the limitation to such unborn son shall be in
tail male.”

.“sons . . born,” “itBy must bealready assumed that
the court intended sons born at the time of the testator’s, death.

. .. The distinctive character of the ofpractice courts of
in trusts,out is theequity, carrying executory effectgiving to

them as far as possible to the intentions ofaccording their author.”
450,Lew. 451. In Humberston v.Perp. Humberston, “the trust

was and in those cases the courtsexecutory: theadopt doctrine of
That mode ofci) construction ispres. inapplicable where . . .

the devisees take direct devise to themselves.”by Mortimer v.
“West, 274,2 Sim. 282. The case of Humberston v. Humberston

. . . has been considered as ausually leading for theauthority” “doctrine of The trustcy howeverpres. being executory, the
court was authorized to mould the limitations so as to thembring-
within limits,the established of theindependently doctrine in

1 Jarm. Willsquestion.” 298 n.(4th ed.) When(i). the con-
Vol. LXVI. 31
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struction is is it some othercy nothing givinggained bypres,
443,“In v. R.Hember,name. L. where it was con-4 Eq.Parfitt

sidered thethat testator had intended to create a series of life
R.,inestates Lord M. theRomilly, cyperpetuity, by pres gave

tail,unborn issue an estate that the doctrine was notdeclaring
trusts;toconfined this wasand declaration inapprovedexecutory

Holman, 183, 190,v. L. 5 Ch. D. 191.”Hampton Gray Perp.,R.
s. 652. a toAs is construction that effectcypres gives approx-

testator,imations intended the it cannot a deviseuponby depend
direct or indirect.being

“ ... ofThe most illustration the of theanxietystriking
courts to the total of the testator’s inten-prevent disappointment
tion the of the rule is affordedoperation against perpetuities,by

or it is This(asthe doctrine of called).cy approximationby pres
where lands are limited to an unborn fordoctrine personapplies

life, tail,to inwith remainder his first and other sons successively
ofcase,in which as such limitations are clearly incapable taking

intended, . . the doctrine inthe . questioneffect in manner
issue;for thetail that wasto the the estate designed■gives parent

issue,or hisbarred thewhich estate tail parent being(unless by
itstime in devolutionin for the willtail being) comprise,tenant

been made into have tenantsdescent, all the intendedpersonsby
intention that testator’s shallThe the bountytail purchase.by

as the main andissue, is considered design,the paramountflow to
subordinate, theof their is andmere mode takingwhich theto

“260, 261. Where1 Jarm. Willsis therefore sacrificed.”latter
or and otherone thehas two general,a testator objects, primary

thewhich are particularor incompatible,secondary particular,
sacrificed, that, as effectin order as farbe possible,mustintention

426.one.” Lew.to the Perp.be generalgivenmay
Robinson, 38,1 Burr. 50-52 it was held(1756),v.In Robinson

“ will, .said . . theconstruction of thethe truethat upon
must, to effectuatenecessary implication,HicksLancelot bysaid

testator, be toof the said construedintentmanifestthe general
male, . . the. expresstailestate inantake notwithstanding

Hicks, ‘for his nolife andsaid Lancelotto thedevisedestate ” was,—Grew, 2 the willv. Wils. 322 (1767),In Dodsonlonger.’
“ Grew allunto nephewand Georgedevise bequeath myI give,

life,of his. the term naturalfor and. . duringlandsmy
histo use of the issue male ofhis decease theand afterfromand

male of the ofand the heirs bodybeto begotten,lawfullybody
male, I allmale; of such issue thenfor want giveandissuesuch

Dodson,unto nephewmy Georgethe aforesaidevery premisesand
was theDodson plaintiff.forever.” Georgeand assignsheirshis

diedcommon andsuffered a recovery,andGrew enteredGeorge
tail,he an estate andheld that tookIt wasmale.issuewithout

“ The stat­thewas barred by recovery.the plaintiffconsequently “J., hisWilmot, a man to devisewills,” powerC. givesof saysute
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hislands, lie cannot will create a nor restrainbut by perpetuity,
. . .in from a The intentiontenant tail suffering recovery.

was to anthe testator Grew estate for lifeGeorgeof clearly give
was, allbut intention also that the sonshis ofonly, clearly George

succession;in theseshould take both intentions cannotGrew take
. . . The court must themselves in ofthe theputplace. place

testator, done,and determine as he would have if he had been told
of his intentions . . could notthat both . take and hadplace,

which of them he desiredbeen asked should take . . .effect.
intentions, is,we balance the two theIf that all theweightiest

;sons of Grew should take in succession and thereforeGeorge
. . . Grew must be to have beenGeorge tenant inadjudged
tail, for the testator’s intention most was thatgreat theclearly

never .lands should over to the . . butgo aplaintiff upon
“of of intention,”failure issue Grew.” TheGeorge great says

“J.,Clive, Grew,is to in succession to all the sons ofgive George
which cannot be without it an in.construing estate-tail him.”
“ intent,there a particular intent,Where and aappears general

Bathurst, J.,mustthe take inplace.” the samegeneral case.
“The doctrine of on theay goes thatpres where thereprinciple

intent,ais a and and thegeneral particular particular one cannot
effect, the words sotake shall be construed as to effect to thegive

Hardcastle,intent.” Robinson v. 2 241,D. &general E. 254
“It has been the settled ofdoctrine(1788). Westminster Hall

the last orfor that thereyears be athirty forty andmay general
will,a intent in a thatand the latterparticular must give way

when the former cannot otherwise be carried into effect. . . .
could be more than the words of theNothing positive in”will

“Robinson v. Robinson to show a intent thatparticular the first
shouldtaker take an estate for his life and no Butlonger. there

was a intent which could not begeneral apparent, effected but by
estate-tail,him an and on that thegiving decision was founded.”

229,Doe v. 1 East 284Cooper, “A(1801). intentparticular
in a will must to aexpressed intent.give way ...general It

that,is not to be inferred because the heirs of the cannotbody
take in the mode testator,theparticular prescribed heby intended
that should take atnot all.” v.they 610,Doe Harvey, 4 B. & C.
620 (1825).

“There is no to” the sonsexpress of P.certainly gift M. “as
tail;intenants but it is contended inthat order to effectuate the

testator’s or intention,general mustleading be heldthey so to
take, to what has been called theaccording doctrine of approxima-
tion, or . . .cy The ofdoctrinepres. incypres, reference to

of arisesquestions where a testatorperpetuity, realgives estate
to an life,unborn for with remainder toperson the andfirst other

tail-male,sons of such in orperson with remainder to the first and
other sons of such in withperson remaindertail-general, to the

as in tail,tenants commondaughters in with cross remainders
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case, ofa the course successionthem. In such designatedamongst
law, the direction that theis one allowed butthe testator byby

for with remainder to his childrentaker should take lifefirst only,
In such casesis as to a perpetuity.as illegal, tendingpurchasers,

intention fromlaw, in to the testator’sorder beingthe prevent
defeated, intention as divisiblehas treated his expressedentirely

first, andthat the first taker his issuethe'intentioninto two parts:
be, shall all take in succes­as the caseor issue maymale general,
descent; andcourse thesion, to the oflegal secondly,according
an estate for life andonly,first taker shall takethat theintention

the twotake And inten­shall ashis children purchasers.that
ascertained, treated them as inde­the courts havethustions being

toother, that theand have saidof each inability carrypendent
shall not defeat theor subordinate intentionthe secondinto effect

intention; such a devise has thereforeor andgeneralprimary
tail,in or in as the casean estate tail male may­held tobeen give

means, .. .these the estate willbe, the first Byto taker.
testator,the it willcourse marked outin by thoughthe precisego

intended) to be divested from thatto he liablewhatbe (contrary
. .the taker. . The doctrine hasthe act firstcourse ofby

be landmarks ifand we should unsettlingbeen recognized,long
is nowherein The doctrine moreto call itwe were question.

Butler,the Mr. at the end ofin a note of latestated thanclearly
in Case. Fearne Cont.Rem.on the rule Shelley’sFearne’s chapter

‘ that the testator’s. courts have considered pri­. . The204.
land,of the devisee should take thewas that the issueobjectmai’y

should take it was the tes­in which the issuethe modeand that
or, as has thatit been usually expressed,object,tator’s secondary

his intention.his the latterwas particular,the former general,
of theThen, their uniform tes­to practice effectingin conformity

haveas as themselvestheytator’s intention possible, thoughtfar
devise, which,thethat construction of includ­to byadoptrequired

devisee, the testator’s intention that thesatisfied generaltheing
time,which,take, the in thebut at same by raisingshouldissue

which the testatorfrom those todifferent appearedestatesissue
them, histo that extent inten­sacrificed particularintendedhave ” 418, 428,& W. 429v. 16 M. (1847).Dering,tion.’ Monypenny

toin the thefor life plaintiff,an estate according partic-“That
law,of istestator, contravenes no rulethe indispu-intent ofular

construction, however, would defeat the tes-. . This.table.
to anintent, was create interminable succes-whichtator’s general

therefore,effectuate,... Toin theof estates premises.sion
testator, it is to inthe vest theintent of necessarythe general

Mather, 114,v. 9 Conn. 127 (1832).a fee tail.” Allynplaintiff
“ effect,into full it is to be car-cannot be carriedthe intentionIf

law will What the realinto effect as the permit.asried nearly
was, with to thetestatorof the respect propertypresentintention

hisbe clear. He wished son to itto enjoyin appearsquestion,
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life, life, onhis his his and so forever.and•«luring grandson during
thisBut intention contravenes a and cannot be car­principle,legal

.into full . . As then of theried effect. the intention tes­
effectuated,cannot ittator be becomes tonecessarycompletely

what allowedconsider estate law be nearest to that whichwillby
ishe intended. And it clear that estate tailan will better corre­

with his than in . .views an estate fee . Anspond simple.
estate in tail the themale is nearer to intention of testatorclearly
than an estate in tail testatorThe that thegeneral. designed

should from eldest son to eldest son eachproperty go indefinitely,
male,eldest son a life Anestate. estate in tailonlyhaving

females, would be more in to suchexcluding conformity design
an J.,than estate in tail females.”general, Daggett,admitting

the case,in same 129-131.pp.
Brown,Tn Jackson v. 13 Wend. 437 deviseda testator(1835),

S., life, life,son,laud to his tofor remainder the first son of S. for
toremainder the first and other son of the eldest son of S.every

“in tail male. It is an thesuccessively sayestablished principle,”
“court, wills,in the ofdecision under that thequestions arising

intention of the testator shall be in sucheffectuated so far as inten-
tion is the rulesconsistent with of law. It is a of lawprinciple
that shall not be to exist—real estates shallperpetuities permitted

benot so or devised as to be inalienable a certainconveyed beyond
because such totend the inconvenience andperiod, perpetuities

of commerce and . . . doctrineThe ofprejudice society.
or, doctrine,it is called,as the .. .approximation, cy pres

beenhas in cases where the testator intended toadopted clearly
law;estates which were to the rules in con-of andgive contrary

devises,such the courts’ was to effectstruing giveprimary object
was,the testator,to of theintent which the issue ofgeneral that

land,the devisee should take the and that the whichmode in the
issue should take his or hiswas intent.object,secondary particular

order,In therefore, to effect the testator’s intent asas far possible
Lhe courts that construction of the devise which{cypres), adopt

the issue of the satisfieddevisee the testator’sby including gen-
take;intenteral that the issue should but which in defeatedpart

his intent to his issueparticular estates different fromby giving
.those intended the testator. . . the estate tailby By raising

S., testator, wit,in we should thedefeat intent of the togeneral
ofthat the estate in his descendants as as the rulescontinuing long

tail,of law will If the will S. an estate ourpermit. statutegave
itconverted into an estate in fee but if S. took ansimple; only
life,forestate then the is carried one farther inperpetuity degree
ofthe the testator. If the willfamily done,law to bethatpermit

it,it isthen the theof court to do as moreduty nearly effecting
intentionthe of the testator. . . . The testator intended that

the lessor eldest son of should take as and notpurchaser,[the S.]
heir.as This is law,intention consistent with the rules of and
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It theinto effect. was also testator’s intentionbe carriedshould
an for life Thatshould take estate intentionthat the lessor only.
law, torules of as a thatto theis tending perpetuity:contrary

But tocannot effectuate. effectuate theintention the court gen-
theas lessor must take an estate ofintent as fareral possible,

inheritance —a fee simple.”
executed,intent cannot be thethe“When generalparticular

v. 8must the construction." Northampton,direct Hawleyintent
3, 37 intention is to control“The anygeneralMass. (1811).

intention, . . . ut magisres valeat pereat."quamparticular “Malcolm, 472, Where thev. 3 477­-­ 479Cush. (1849).Malcolm
clear, it to-­the is and isintent of testator impracticablegeneral

somethe of the instrument ofeffect to all expressivelanguagegive
intent, thethe must to former.latteror yieldspecialparticular

established, in the. is bothclearly English. . This rule now
432, 433.courts.” Redf. WillsAmericanand

“ mustthat the intent overrule thedoctrine partic­. The general
much, ofand tobeen we conceive objectedintent has justly,ular

andandlate, as a incorrectas general proposition, vague,being,
its. . . Into erroneous results.to lead in its applicationlikely

ruleof the of the in Shel­wasit descriptive operationmerelyorigin,
others,Case; been in tech­it has since laid down whereandley's

used,been and other wordshave showingnical words of limitation
shouldthat the of hisof the testatorthe intention objects bounty

that the have beenwhich law allowsin a different way.fromtake
cases, the more mode ofbut-in the latter correct statingrejected;

is, words, of knownthat technical or wordsthe rule of construction
effect, thehave their even testatormust legal thoughimport,legal

words, of suchunless those inconsistent words areinconsistentuses
notthat didmake it clear the testatornature as toa perfectly
. ..words in their sense.the technicalmean to use proper

intent to be carriedand oughtdoctrine of particularThis general
this; to-­it bethus shouldfurther than and appliedno explained,

undoubted rule of constructionall wills. Another-and otherthis
wordstheis, byof that which the testator meantthat every part

willthe lawbe effect as far asshould carried intohe has used
further; no should be exceptand that rejected,but no partpermit,

con­. . Thisit to .the makes reject.what law necessary
inten­declaredthe least sacrifice of the testator’smakesstruction

. . . It is; to all hisit estatestion grandchildren.preserves
life,for as thetake estatescannottrue that these grandchildren

it; norintended, for rule in CaseShelley'sthe preventstestator
.life, . for thefor .those children estatesthe children of

that; isthis unavoid­butof lawrule perpetuities preventsagainst
theable, into all testator-­can effectand no construction carry

.Jenkinson, 2 . .357,B. & C.. . v.wished: . Murthwaite
‘issue,’ whichof thethe construction wordis an ofexample proper
the descend-limitation, allas a word ofconsidered embracingwas
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all those descend­intent thatants, in the inconsistentand which
notshouldformed no reason theytake for life whyants should

this mode of con­therefore that. . .at all. Thinkingtake
and,it, asof as fareffect to thewill greater partthestruing gives

whole, contended forthe whilst thatwillrules of law permit,the
theout the devise tostrikesof the altogetheron the plaintiffpart

to beis that the former pre­our oughtopiniongrandchildren,
621, 2640-645Gallini,v. 5 B. & Ad. (1883);ferred.” Doe

484-489.Jarm. Wills Case,the rule inthe of Shelley'sof operationAs a description
orimmaterial. A deviseintent is bequestdoctrine ofthe general

life, heirs, not that A’s lifehis shows an intenttoto A for and
heirs, but that A shallthe to hisbeestate shall giftenlarged by

estate, The ofhis heirs the remainder.and principlehave a life
evidencefinds the intent in andlaw, that competentour common

construction, the intent notwithstandingin rules of upholdsnot
Sanborn, 62 N. H. 631.Sanborn v.Case.the rule in Shelley's

statute,beenthat rule had notof prohibited byIf the operation
should to theintention that a remaindernot defeat the goit would

in­far as the doctrine offor life. So generalheirs of a tenant
the least sacrifice of athat makesis rule oftent a approximation

or a(ordeclared intention concerning realty personaltytestator’s
no more of hisof and rejectingmixed fund personalty),realty

to andit preferringwill than the law makes necessary reject,
“ intent, when thethethe and greatergreater “weightiest”part,”

effect, it iscarried into asthe less cannot both be applicableand
in which it has beenin those applied.in this and other cases as

partition aline of is drawnthis curative a throughprocess,By
church, the donor’s intent is executed so farto a polygamousgift

is and to lawfulit is and the whole appliedas gift supportedlegal,
55,1,S., 50, thev. 136 S. 56.uses. Mormon Church U. U. By

tail,estate thelife estate is made an andsame a devisee’sprocess,
of title istestator for thetime theby vesting changed,appointed

law. ss.theand within prescribed by Gray Perp.,brought period
trust in the and executiona support643­-­ 670. “A beingcharity,
concerned, and which is thereforeisof which the whole public

and often theto be deservesallowed the law requiresby perpetual,
ofthe court than a mereof discretionlarger chanceryexercise a by

trust; inwithout afor discretionary power, carryinglargeprivate
donor, the details of admin­intent of the toout the varygeneral

istration, mode charities wouldand even the of manyapplication,
539,v. 14 Allen 580.fail.” Jackson DiscretionaryPhillips,

evidence on a of fact.is exercised questionby weighingpower
259; ante,408; 186,;N. H. N. H. 64 N. H. 153. As50 120 52 p.

of the testator’s is more thana devise to members family, specific
ofless latitudean it approx­ordinary public charity, may carry

; cited show that the isimation but authorities before notmargin
of use. Barker did not intend that hisnarrow in all oases private
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histo should failgrandchildren from thegift by being excepted
method of construction that would save a to the Mormonbequest
church. The intended testators is notapproximation limitedby
to charitable uses and cases in which the time of isvesting changed

life estates into estates tail.by converting aProhibiting change
of the time without such estate,an alteration of a devised would be

The time is anarbitrary legislation. intendedchanged by approx­
imation because the testator’s of his is notdisposition property
invalidated the bounds ofbeyond The construction isnecessity.

because it is an ascertainment of his intent.cy pres Perry
723-729;Trusts, ss. Adams v. Adams, 225, 226;N.65 H.Academy

209,v.Arnold 1 Russ. & M. 215. IfCongreve, the whole of
land,Barker’s had been New and hisproperty will hadPlampshire

in formbeen the of a devise of the whole in tail to his grandchil­
death,dren at his he would not have been intestate.living His

and intent would have been that shouldgeneral primary havethey
the and as tail,could not take an estateproperty; they wouldthey

p. 469.Brown, 437;have a fee Jackson v. 13 Wend.simple. ante,“It has been said that the doctrine of to the utmostcypres goes
law,of the ... to the outside of the rules ofverge construc­”tion East and that “it is not to(1 451), oneproper go step

390,farther.” 7 Yes. and authorities cited in ss.Gray Perp.,
645, In the651. character of devisedchanging estates for the

of the time of the authoritiespurpose changing havevesting, gone
“isfarther than there occasion to in this case. Such a con­go

struction is to be as effectual;will make the deviseadopted and
extent,if it cannot be so to the full then so far as it can.”lawfully

“Dennett, 498,v.Dennett 40 N. H. 500. The method of the
courts is to setnot aside the intent itbecause cannot take effect

desired;fullyso as the testator but to let it work as far as it can.
. . . The of devises shows avery incli­being executory strong
nation, inboth the courts of law and to theequity, testa­support

Talbot, Ch.,tor’s intent as far as Ld. inpossible.” v.Hopkins
“44,Forrester Cas.(Eq. 50Hopkins, temp. Talbot) The(1734).

common .law doth reason,divide to common and hav­according
law,made that void that is lets theagainst rest stand.” Nor­ing

“Simmes, 14;c,v.ton Hob. 12 4 Kent Com. n.281 a. It is
. . . difficult at totimes determine inwhether the case of an

class,devise to whena some cannot takeexecutory because too
remote, the whole devise is void as or thatagainst perpetuity, only

which offends. The determination of thepart question depends
the bad,to the from the and atupon ability separate thegood
timesame the intention of the testator.” Tied.preserve Real
s. 544. istest as to otherThisProp., applicable ofquestions

ápproximation as to the of a class of devisees.divisibility
division of a defective will is the execution of the testator’s[A

intent, inferred as a fact from evidence. When a con-competent
does not he intends thattrary design appear, shallseparable parts
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of execution.if one is or otherwisebe illegal incapableseparated
should be andnot desire that the whole unnecessarilyHe could

aside, be to save asthat an effort should madesetunreasonably
should be drawn at ran-or that the linedividingpossible,littlejis

is notdestruction of the willortotal disproportionatedom.)]/A
in it. The nature ofhe had in viewof the making•one objects

be no uselesshis intent that there shallis evidence ofthe case
of his is annulled to con-mutilation, but that when enough plan

law, it shall be left as whole asit to the consistencyform nearly
evidence shows his towill The sameand reason meaningpermit.

andbe, if all his primarythat general particular,arrangements,
effect, tobe into “thecannot carried carryand inabilitysecondary,

defeator intention shall notinto effect the subordinatesecondary
his orders cannot beintention.” If ofthe or general anyprimary

manner,or or to thein the timeexecuted designateddesignated
extent, execution behe means that the (asshall approximate

manner,time,to in andas instructions)possible accordingnearly
$100, be at the end of sixof toextent. A paid years,bequest

in isthe shall have case there■doesnot mean that nothinglegatee
him, in has no means of$100than for or case the executorless

in he has meansbefore the end of twelve or caseyears,payment
of five and the law allof at the end requires leg-years,payment

the testator’sto be thenacies paid notwithstanding appointment
evidence, a mere devise ofremote time. Without other•ofa more

farm, time,in trusta of the title for aa accompanied suspensionby
is not to theindicate a that the devisee havedoes not purpose

if the time is a a orfarm twenty years longerspecified day, year,
would be done anand if nothan the bylegal period, wrong

limit, the testator’s ofthejWithin powerlegalapproximation.
the under whichthe title is not affectedsuspending by disability

devise is effective inhe labors that limit. The cy pres*beyond
of his intent to divide to commonpursuance implied according

reason, law,is let rest stand.throw out what and theagainst
will,intent, fact,inferred a is a of theThis ascorrectly partlegal

it if forth inless or less than would be setnot importantoperative
in to execute it would beterms the refusalwriting.express |A

will,of the and a violation of common-lawan alteration principle
and right.statutory

is TheThe of Barker’s small notbequests disputed.legality
void, inbut is admitted to be and towill is not part,goodwholly

divided,is, it be butbe divisible. The not whether .shallquestion
drawn, ofthe devise thethe line of division shall bewhere /in

thethe last nineteen ofremainder to the fortygrandchildren,
time, rest of theIn the rest of the and theare too remote.years

will, from remote-is no Thethere invalidity arisingillegality.
extended throw-ness be andwould unreasonably byunnecessarily

are not too remote. Theout that intestacying twenty-one years
of the lim-inordinateasserted H. would be a more expansionby
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When sitsited a.man down to of hisdispose property bydefeqt./“
will, intestate,that notit is fair to he does intend to diepresume

Stoddard,nor to become intestate after death.” Weatherhead v.
629;623, 311,N.58 Vt. 63 H. “Where the499. will admits of

constructions, that istwo to be which will itr’ender valid.preferred
construction,. . . two modes of that is toOf be whichpreferred

. . .will total Where a testator’s inten­prevenía intestacy.
extent,to its ittion cannot full shall take effect as far asoperate

842,2 843. TheseJarm. Wills so-called rules are apossible.”
correct statement of Barker’s intention. The third the firstapplies
to the and the second to the of hispartial invalidity, question

Whether are as a state­alleged partial intestacy. they regarded
intention,ment of the fact of or as rules of law himadopted by

as thea of his will Wend. result is the same.part (18 304),302­-­
not' have been hiswould recital of them.byThey strengthened

herein,declaration, will, intention,(His inserted in the that “if my
extent,written, cannot to its full it shall take effect as faroperate

as would have been Such asuperfluous.possible,” provision,
law,as or found to be an of hisexpressionaccepted byjhim implied

intent, the will Therenders valid cy pres. partial invalidity^,.
diminished,neither increased nor introduces neither total nor par­
construction that thetial The rejectsintestacy. approximation-­

testator, himintended the and makes intestate as to a ofby part
is in otherhis sustained authorities butby jurisdictions,property,

this,intentis at variance with the effect to the law ofgiven by
the of the isstate. When youngest grandchildren twenty-one

of the to them will beremainder devised theirsyears age,
inA testator certain to be orprefer, contingencies,may "wholly

“will, said,couldintestate. In this Barker have If mypartially
intention, extent,,herein cannot to its full it.operateexpressed,

Noshall not take effect as far as of will shallpossible. part my
intent that it shallbe sustained an inferred work as far as itby

can, construction.or the rule of If the whole can-equivalentby
effect, be void.” It is notnot take the whole shall claimed that

“said,be He could have Ifsuch a can theprovision implied.
inof the remainder cannot bevesting my grandchildren postponed

the the istime when the devisebeyond youngest twenty-one,
revoked, saidthereof to them is and as to remainder there shall be

that due himno will.” His belief the from to themprotection
them,was a will that would save the for and hisremainder

toexhaustive effort do his and aduty (explained byemphasized
cannot be reconciled with an intent thatdisclosed),fact-plainly

revoked,of the shall be and that his con-the devise remainder
done,fessed shall not be if the devisees’title cannot be sus-duty

the of the The revocationpended beyond minority youngest.
devise,of that the remainder to descend as intestate prop-leaving

thewould thwart of his conditional oferty, purpose appropriation
$30,000 H. the of a amountabsolute owner of(by making large
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theof which thethe protectiongrandchildrendepriveproperty),
defeat theand main of theobjectstestator considered indispensable,

than a causeless revocation ofbe little less erraticIt wouldwill.
to theAn intended as remainderinstrument. intestacythe whole

disorder, of which therebut mentalinferred from nothingcan be
is no evidence.

cases “the court mustthat in some themselvesIt is said put
testator, hedetermine as would haveof the andin the place

will,his intold that both of intentions thedone he had beenif
law, not had beenof could take and askedthe rules place,by

stand,should take effect and as boththem he desiredwhich of
323, ante,Grew, 322,2v. andnot” Wils. 467),could (Dodson p.

“ what the testator wouldthat court havethe probablyinquire
Co., 1General v. Cr. & Ph.Ironmongershimself” (Attorneydone

he “would 2208, and what have224), probably preferred.”
not this is313, 325. It is said that the in allquestionBeav.

cannot be executed.acases when testamentary provision Upon
ifevidence or that Barker had(circumstantial direct)incompetent

matter of law or fact of which he wasbeen of some ignorantaware
will,have made a different construction cannothe would legal

done. But this isdo he would have will andwhat competent
hethat if had been informed heevidence (whensufficient

it) histhat his thatinstructions for intentdrafting grand­gave
should have the remainder could not stand with his in­children

not it till the wastent that should havethey youngest forty
old, had been asked which of these intents shouldandyears pre­

vail, anwould have answer that is in hishe given comprehended
the of The law notintent on determinessubject approximation.

made that thewhat he would have if he had known last nine­will
remote,were bnt willteen of the too what heforty didyears

of this flaw in his of time.make in appointmentignorance ^/His
that the shall not have the remainder till theintent grandchildren

the of is hisarrives at modified intentage forty years byyoungest
it,that that asshall have and the will shall take effect far asthey

are toThe reduced hispossible. forty years gen­twenty-one_by
which is oferal a the will­purpose,approximating part .

theDecree trustees.for

JJ.,Chase, didand not sit: the others concurred.Clark


