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Sargent v. Gilford.

law, liable travellers for causedAt common towns are not to injuries by
defective highways.

town, 1,An action a under s. o.cannot be maintained 75 ofagainst Gen.
Laws, unless lias filed tlie statement s. or s. 9tlie 7plaintiff required by

65,of c. Laws 1885.the same amendedchapter, by

Case, in offor loss to thesuffered consequence injuries plain­
a defective In an thetiff’s wife caused actionby highway. by

allowed, onfor her she was to file a state­wife petition,injuries,
Laws, 75,claim under Gen. c. s. 9. Theof her defendantsment

the because theto dismiss action has not filed amoved plaintiff
of his claim.statement

Peaslee, theforS. plaintiff.W.

Clark,E. B. Hibbard and S. C. for theA. C. defendants.&

Chase, state roads inJ. The publicprovides part by making
for particular (see resolu­appropriations highways jointspecial

such at each sessiontions ofappropriations passed themaking
its ownin officers 1887, c.part directly by (Lawslegislature),

the of counties97), and andthrough townsgenerally agency
L., In the of this9).title towns are(G. performance in­duty,

state,of the ofstruments pieces governmental machinery.—mere
creation was toof their enable the stateOne toobject per­

moreform tliis andconveniently,duty thoroughly, economically
one,their The is athrough instrumentality. duty public and

it towns without theirwas or assent.placed upon procurement
benefit,no or otherwise,derive fromThey special pecuniary tlie

isof it. The service not due from them to theperformance state
or to tlie force of a common-lawby but ispublic obligation,

them statute.imposed upon by
If undertaken totlie state bad the withoutperform tlieduty

towns,ofintervention from itsparties suffering damages neglect
thewould have no unless state itself toremedy be sued.permitted

527;Arkansas, States,20 How. v.Beers v. Carr United 98 U. S.
433; v. Commonwealth,RailroadTroy 127 Mass.& Greenfield
43; River v. Commissioners,Connecticut Railroad 50,127 Mass.
57; ;v. 130 Mass. 86 v.Garvey, WessonDewey Commonwealth,

60;144 Mass. Murdock Grate v. Commonwealth,Company 152
28, of towns inMass. 31. The toliability respect doeshighways

or extent fromnot differ in character tliat wbicli would attach to
if it and maintainedthe state provided highways Itdirectly.

tlie same conditions. It is limited to that■dependsupon which
■the set forth in thestate as statutes on tliepermits, subject.
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;193, Concord,v. N. 204-223 Farnum v.Wooster 62 H.Plymouth,
392; ;2 v. N. H. v.N. H. Morrill 3 53 Rowe Ports­Deering,

mouth, 294;291, Manchester,56 v. 62 N. H. 577.N. H. Clark
77,N. H. viewv. 20 in which the isTroy,Wheeler contrary

lawbeen as the of the state. Assum­has neverréported, accepted
that the on whichcase was serious(acorrectly reported pointing

it failed to the ofdoubts have been entertained), acquire position
comments,in of made beforean important authority consequence

Meredith, 284, 299,36its in Eastman v. N. H. 300.publication,
is no it was decided in theThere case since which plain­reported

cause is the commonlaw. There aretiff’s of action based upon
laborcases in much and were toseveral which thought expended

that within which wouldshow came statutory provisions,they
it there wasbeen if had been understood that ahave unnecessary

a v.common-law as well as liability. Conway Jefferson,statutory
387;H. v.521; Nottingham,N. 49 N. H. Elliott v.46 Woodman

Lisbon, The that no one set a common-­57 H. fact hasN. 27. up
thatcases for so is evidence nolaw in such yearsliability many

It is so held in other Mowersuch exists. jurisdictions.liability
489,Leicester, 247; Worcester, 499;v. Mass.v. Oliver 1029 Mass.

344;Boston,v. Mass. Nash v. South 145 Mass.Hill 122 Hadley,
475;Canton, v. 20Belfast,17 Conn. Reed105, 107; Chidsey v.

; ; Jamaica,Rockland, Me. 118 v.246 v. 52 27HydeMe. Mitchell
521;443; 2v. 36 Vt. Dill. Mun.State Burlington,Vt. Corp.

;997, 1,000 Lim. 247.Cool. Con.ss.ed.),(3d.
Laws,7, 9, were intro-c. 75 of the General8, andSections

69into in an amendment to ofthe law 1878 as “chapterduced
Statutes, in the use ofto damagesthe General relating happening

1878,c. words sustain-35. TheLaws “every personhighways.”
team, or while travellingto his carriage, uponing damage person,
amendment,etc., were to cover thein the intendedany highway,”
one of the to be amendedin section chapter byidea expressed

“ team, or car-to hisanythe words person,damages happening
etc., and the two-to connectaupon highway,”riage, travelling

in the form of seemedThe variationsections. expressionslight
to the amendment the intended require-make expressnecessary

notice.ment respecting
the to obtainis to officersof townsThe of notice enableobject

the and extent ofinformation causefull and correct concerning
while the factsfor are claimedwhich damages physicalinjuries

the accident arewhile other facts toare and relatingunchanged,
without,to claimsin them settlefresh thereby enablingmemory,

founded, or suc-if out to be honest and wellturnlitigation they
Leonardif orto them are falseresistcessfully they exaggerated.

; Robin v..Bath, 67; Ashland, 62 N. 66561 N. H. Carr v. H.v.
fraud is-andBartlett, 64 The toN. H. 426. impositionliability

claimed forin arewhereas cases consequential damagesgreat
theto or in cases whereservant, injuriesone’s wife asinjuries
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team, claimant,to the or of the and noperson,happened carriage
exists therereason should not be the same forwhy opportunity

settlement without litigation.
The statement filed the wife did not fulfil theby plaintiff’s

for the He is thestatutory requirement plaintiff. party making
suit,the claim in this and to show,sustain his claim he inmust

instance,the first that a statement in hiswas filed behalf. Sow-
Grafton,v.ter 65 N. H. 207.

toThe motion dismiss should be granted.
Case discharged.

Allen, J., did not sit: the others concurred.

a.v. KnoxMason &

An beadmission of evidence that would cause forincompetent asidesetting
the verdict of a is cause for aside the ofjury, setting report referees

Laws, material,under Gen. c. 231. If theappointed evidence is and
has not been case,withdrawn or excluded when thedecideeffectually they
it cannot be their or their generalshown statementby testimony by
in a inthat their and tosupplementary report opinion theiraccording
recollection their decision was not affected error.theby

Trespass clausum. Facts found refereesquare by appointed
Laws, c.under Gen. 231. for theReport plaintiff.

Barnard,Daniel for the plaintiff.

F. N. Parsons and Sanborn & for the defendants.Hardy,

Chase, J. The northeast corner of the plaintiff’s land is the
southeast corner of the defendants’ land. It is near an old ash

side;and on its andstump, the ofsoutheasterly is,factquestion
itwhether is ten thefeet distant from as the claims,stump plaintiff

or three rods asdistant the defendants claim. At the trial before
the referees testified,the to thatplaintiff subject exception, Taylor

Prescott,S. who was a former of land,owner the defendants’ and
who was trial,at the time of the had told theliving plaintiff, since

title,Prescott with his theparted was,where corner and had
it out to him. The bound thuspointed out is thepointed one

claimed the as the corner. aby At formerplaintiff term it was
material,held that the evidence was and that its admission was

error. Since that decision the referee’s wasreport recommitted at
term onthe trial the motion, with instructionsplaintiff’s to report
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