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1858,charter of the Manchester & North Weare. Lawsfrom the
2,155.e.

was two after the first act authoriz-This charter yearsgranted
discontinuance, theon the union of River and the Merri-theing
Connecticut, two the themack and after of seconddays& passage

suchthe discontinuance without union. It con-act authorizing
of the isto either acts. There notains no allusion discontinuing

law, and no fromof the discontinuing repugnancyexpress repeal
terms,can The thewhich a be rights,implied. generalrepeal —“All

franchises, and heretofore conferred law saidby uponprivileges
Central,” to “be held and in the same manner asN. H. enjoyed

said N. R.were held and H. Central R.the same enjoyed by
said Merrimack & Connecticut River RailroadbeforeCompany

constituted,” “And thewhat follows:was explained by—are
the to the union of theof act Concord &relatingprovisions

the N. H.Railroad and Central RailroadClaremont Com-
8, 1852, c. far1853 so asJanuary 1,347],pany, approved [Laws

act, shallthe of this become and there-inconsistent with provisions
void.” The clause to theand pow-after referringinoperative.be

the &the Central before Merrimack Con-anders held enjoyed by
thethe union of Central and the Con-necticut was constituted by

the author-no reference to discontinuanceClaremont hascoi-d&
union of the and Merrimackwithout the River theized with and

is no reason to believe theseThere& Connecticut. general
acts,the or to author-to discontinuingterms were intended repeal

that had been or be madea ofize breach any mightagreement
law; the of authorize aand tounder existing question power

tonot arise. áre entitled andoes The plaintiffsbreach of contract
road.of the discontinued of thethe use partagainstinjunction

Case discharged.

Blodgett Chase, JJ., did sit: thenot other’sconcurred.and

ManufacturingAmoskeag v.Co. Concord.

B,A and the isis in towns and water-power whollymill-pondWhen a
ofB, usingland in A and it a theflowing parta of asrightinused

A,inhead and furnishes the taxablepowermaintains the isbasin that
in B.and not

Petition,' of taxes assessed on thefor abatement plaintiffs’
found Thein 1888. Facts referees.in Concord byproperty

land under and on both sides ofa dam andownplaintiffs
falls, theat where the river is west-river Garvin’sMerrimack

and the eastern of Bow.of Concord Ofboundaryern boundary
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land, ;seven hundred acres are illthe about Concord theplaintiffs’
is noin Bow is much less. There canal or onbuildingportion

Concord, and theland in availablewater-powertheir (made by
Bow,used on Concord side.has never been the In athe dam)

of from the dam a canal on thethe river flows through plain-part
canalland. For more than a around the falls hasyearstiffs’ fifty

Bow,in first for and forused at a saw-been navigation, working
forand and the last five or more work-mill during yearsgrist-mill,

1.1888,the do not own.a which theplaintiffspulp-mill Apriling
Concord,of inthe thevalue Concordrealtyplaintiffs’ including

$30,250;of the dam and the waspart excluding water-power,
value of the entire in Concordthe and Bow waswater-power

;$25,000 $13,000,the inthe value of taxable Bow waswater-power
$12,000.the value inand of the taxable Concord waswater-power

Cross,D. for the The is taxable inplaintiffs. water-power
Bow, where it and has been usedis as or incident toappurtenant

Newton,Co. v. ;the real estate. Boston 22 22Manufacturing Pick.
622;Falls Co. v. Rockingham, Taxation,Bellows 37 Vt. Hilliard

;5, s. 33 Gilford,c. Lake Co. v. 64 N. H. 337. IfWinnipiseogee
side,it been used on the Concord it wouldhad have been taxable

dam,ill If the should remove theConcord. andplaintiffs present
build another rods further down stream where the easternthirty

Bow,would be in Pembroke and the halfhalf western in the water­
there,would be in iftaxable Bow used and in Pembroke ifpower

there.used

H. G. for the defendants. The land inSargent, Concord is
formvaluable because of its and extent which it agive capacity

water,for also from itsand situation which enables itholding to
ofreceive a constant water to be held andsupply poured.out; and

isthe fact that the water out in the town ofpoured Bow does not
the situation of the land inchange Concord.geographical The
of the basin andfor out acapacity receiving, holding, con­pouring

;stant of water is a of the land and thesupply easternquality half
Concord,basin,of the L.,in is taxable there. 54,G. c.being

11;s. Cocheco Co. v. 455,51 N.Manufacturing 472;H.Strafford,
Gilford,v. H.Lake Co. 64 N. 337.Winnipiseogee

Allen, J. estate must taxed in“Real be the town where it
‘ “L., 53, ; 54,is situated. s. 2 c.G. c. s. 11. The land,”words

“lands,” lands,or tenements,“real estate” shall include and
hereditaments, and all thereto and interestsrights therein.’ G.

1,L., c. s. . . or20. . in aWater-power, rights reservoir of
water, are an in the land andinterest which thevupon by are
created, a.nd the terms of the statute must beexpress taxedby in
the town ofwhere the land which are a isthey part situated.

sobe far severed from that land andAlthough they may annexed
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in another town as to withoutland situatedto men­pass special
latter,in a of the theirtion location isconveyance geographical

Lake v. Gilford,Co.not 64Winnipiseogeethereby changed.”
case,337, 22,348. In that theH. 22 Pick.plaintiffsN. (citing

toseem have contended thatother Newauthorities)and Hamp­
when used with mills situated inshire Massachu­water-power,

mills,setts, annexed to those and isbecomes taxable in Massachu­
it isthe mills to which and not in Newincident),setts (with

view,The decision established the andopposite leftHampshire.
in case. Inthis Bellows Falls Co. v. Rocking­no questionopen

622, noham, there ofVt. was in differenttaxability37 question
towns.

ofthe bed and banks the river at Garvin’sdam and fallsThe
be drawnfrom which water to a inbasin wheelmayare a turn

Bow, theor stream inor in to MassachusettsequalizeConcord by
The ofit in New the basin toHampshire. capacityequalizing

is itsfor uses evidence salable andwater such taxablefurnish of
on thevalue and ofIts headmay largely depend quantityvalue.

it. The is as inflowing through pondwater Con-constantly high
Bow, if referees did notand the the canal inas incord regard

itof the does notas a fromwater-power,Bow appear, exceptpart
values, that of theof elements of whichestimate theanytheir

is are divided the thread ofunequallycomposed bywater-power
foris the As a site a canalriver which municipal boundary.the

mill, be more valuable than thetbe western side eastern.and may
the theand referees’ factsfrom the canal appraisal, specifi-Aside

that, innot show to furnishthem dofound capacitybycally
of the basin is less valuable than thethe Concord portion.power,
$12,000 amount at whichother, (theworth less thanor is they

‘is of or inno error law fact theirThere apparentit).appraised
report.

an farm inin Bow and Dunbar-A, a farmowning adjoiningIf
farm and a toton, B the Dunbartonsells to perpetual right carry

otherwise,or the ait, water fromflowingto in springaqueduct pipes
land,thus created in Bow and infarm, the easementBowon the

title,sense, for some of annexed toand legal purposessome legal
land, Bow, inin and is taxable Bow to its owner.isDunbarton

easement,or burdenfarm, benefit of thewithout theIf each
$100,$2,000, if the is worthand easement andbe worthwould

the annexation of it to the Dunbar-it deed andbyofcreationthe
$2,100,the worth andfarm easement)that (withton farm.makes

farm,of Bowof the whole title the thethe valuefrom$100takes
$2,000,to B in at thetaxable Dunbarton ease-'isfarmDunbai’ton

$100, rest of the Bowhim in Bow at and thetois taxablement
$1,900. ofAfter the theA at conveyancetois taxablefarm

B,to B a tofarm from ABow carrythe giving rightininterest
farm, and after he exercises thatthe Dunbartontowaterthe

real estate in Bow asmuchis as water-producingthereright,
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inthe water is carried buckets or inthere was before. Whether
canal, in is from the andBow is the town which it takena spring

its course. B has no easement in his owndiverted from natural
His to the water from the common ofland. boundaryright carry

his land in Dunbarton to his house and barn isthe farms across
theinterest in Bow land. The easement atnot an springbegins

of the farm. No alteration in theends at the Bowand boundary
fountain, taxation,of the or in the of its results fromvalue place

of the or from themere division of the title Bow farm usethe
If the easement were terminatedthe water in Dunbarton.of

increased demand for the water ina an adjoin-reconveyance,by
the value of the and of the Bowtowns increasemight springing

the is a If a town line ranlaud of which spring part. through
the onmiddle of the and all water was used one sidethe spring,

town,line, its to furnishof the the laud in each including capacity
to beas well as its would taxablewater produce crops,capacity

on side of the line.its own
The statute of taxation the same test toapplies geographical

When, for some inandsprings mill-ponds. purposes, contempla-
law,tion of a of a to take water from away, rightright spring,

to fill a or artificial or raise the waterand a natural inpondright
and to draw water from fromit the natural level it theabove (or

east or west half of are severed from the town in whichit), they
exercised,in which must be and to inexist and annexed landthey

town,another a in the of taxation fixed statutechange place by
the theis not one of of common-law severance andpurposes

annexation.
taxation,On the of the of the toquestion plaintiffs’place right

falls,sell the Bow of at ittheir basin Garvin’s and with anpart
basin,in theeasement Concord of the same is as immaterialpart

easement,as a sale such an and ofsuch a divisioncreating making
the thetitle of Concord and to use the Concordpart; by electing

of their in Bow,Concord or in cannotpart water-power they
determine in which town the of theirpower-producing capacity

cannot,words,Concord Inland shall be taxed. other bythey
water,of title or use of alter theany disposition pro­statutory

estate,vision that real land and all thereto andincluding rights
therein,interests beshall taxed in the town in which situ­it is

ated. The Concord of the basin cannot be apart power-produc­
not,reservoir in Bow. Whether used or the water­ing plaintiffs’

is an element of their salable and taxable land. Thepower value
of the Bow bank of the river be diminished themay by destroying
canal. The value of the Concord bank be increasedmay by

a mill and a canal it. After suchbuilding digging upon changes
value,of and after a disuse of the or itsa transfer ofwater-power

use from the Bow to the bank, dam,Concord the Bow of thepart
bank,the Bow river,the Bow of the bed of theportion including

their for valuable use as basin,a of thecapacity and thepart
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Bow, be tax­in wouldthatfurnished part, beingbywater-power
as land.in'thatable town

on theJudgment report.

JJ.,Chase, not sit: theBlodgett, Carpenter, didand
others concurred.

Cressey a., Ap'ts.v. Wallace &

legalin theirwords signification,use technicalis toA testator presumed
inthat he themusedindicatingin the contextsomethingunless there is

a sense.different
“ forever,” in a ofdeviseand assignsto his heirs realty,andThe words

tothat the whichpremisesmore, a settled constructionhave wellwithout
in fee-simple.to he devisedare intendedapplythey

“ . .and to hold towoman to haveto a marriedof real estateA devise
herinterference or control ofuse, from thefreeand separateher sole

vests,forever,” a title in fee-andhusband, heirs assignsand to hersaid
testator, inthe there being nothingdeath ofin devisee on thethesimple

not intended.that a fee wasshowingthe will
devisee, intestate, her takeheirscase, byof thethe deathuponIn such

devisee, if hehusband of theand theand not as purchasers,descent
iftake in his estateas she wouldher, to such shareis entitledsurvives

him.had survivedshe

defendants, of F.Smith, heirs at law SusanThe Cressey,J.
courtof thedeceased, the decreefrom probate allowingappeal

deceased, distributive share inthe hisofhusbandthe plaintiff,
mother,her estate from herderived alldeceasedestate. Theher

Moore, her will:clauses ofthevirtue of followingbySusan
Susan F.devise unto myand daughter,I“Secondly. give

of real estate withallWilliam P. Cressey, mywife ofCressey,
thereon, theretowith all the privileges belonging,the buildings

her, F.to the said Susanthe same Cressey,and to holdto have
use, from the interference or con-freesole and separatehér][to

forever.husband, to her heirs andand assignsof her saidtrol
“ devise untoand myI and daughter,bequeathgiveThirdly.

rest,forever, the residueallheirs andher assignsF. Cressey,Susan
mixed,estate, real, whereverandof personalremainderand my

situated, use,sole and freeto her separatehoweverandfound
husband,of heror control hereby revokingthe interferencefrom

me made.”former willsall by
in It isMrs. 1885.1880 andMoore died»in CresseyMrs.

inofa pro-was written experiencethat the will by personagreed
business, not abaté lawyer.though

intended to devise athe testatrixthatThe defendants contend


