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 from the charter of the Manchester & North Weare. Laws 1858,

e. 2,165.

This charter was granted two years after the first act authoriz-
ing the discontinuance, on the union of the River and the Merri-
mack & Connecticut, and two days after the passage of the second
act authorizing the discontinuance without such union. It con-
tains no allusion to either of the discontinuing acts. There is no
express repeal of the discontinuing law, and no repugnancy from
which a repeal can be implied. The general terms,—“All the rights,
franchises, and privileges heretofore conferred by law upon said .
N. H. Central,” to “be held and enjoyed in the same manner as
thé same were held and enjoyed by said N. H. Central R. R.
Company before said Merrimack & Connecticut River Railroad
was constituted,”’—are explained by what follows: ¢« And the
provisions of the act relating to the union of the Concord &
Claremont Railroad and the N. H. Central Railroad Com-
pany, approved January 8, 1858 [Laws 1852, ¢. 1,847], so far as
inconsistent with the provisions of this act, shall become and there-
after be inoperative and void.” The clause veferring to the pow-
ers held and enjoyed by the Central before the Merrimack & Con-
necticut was constituted by the union of the Central and the Con-
cord & Claremont has no reference to the discontinuance author-
ized with and without the union of the River and the Merrimack
& Connecticut. There is no reason to believe these general
terms were intended to repeal the discontinuing acts, or to author-
ize a breach of any agreement that had been or might be made
under existing law; and the question of power to authorize a
breach of contract does not arise. The plaintiffs are entitled to an
injunction against the use of the discontinued patt of the road.

Case discharged.
BropeerT and CuASE, JJ., did not sit: the others concurred.

AMOSKEAG MANUFACTURING Co. v. CONCORD.

When a mill-pond is in towns A and B, and the water-power is wholly
used in B, a right of fHowing land in A and using it as a part of the
basin that maintains the head and furnishes the power is taxable in A,
and not in B.

PrrrmioN; for abatement of taxes assessed on the plaintiffs’
property in Concord in 1888. Facts found by referees. The
plaintiffs own a dam and land under and on both sides of
Merrimack river at Garvin’s falls, where the river is the west-
ern boundary of Concord and the eastern boundary of Bow. Of
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the plaintiffs’ land, about seven hundred acres are in Concord ; the
portion in Bow is much less. There is no canal or building on
their land in Concord, and the water-power (made available by
the dam) has never been used on the Concord side. In Bow, a
part of the river flows from the dam through a canal on the plain-
tiffs’ land.  For more than fifty years a canal around the falls has
been used in Bow, at first for navigation, and for working a saw-
mill and grist-mill, and during the last five years or more for work-
ing & pulp-mill which the plaintiffs donot own. April 1.1888, the
value of the plaintiffs’ realty in Concord, including the Concord
part of the dam and excluding the water-power, was $30,250;

the value of the entire water-power in Concord and Bow was
$25,000 ; the value of the water-power taxable in Bow was $13,000,
and the value of the water-power taxable in Concord was $12,000.

D. Cross, for the plaintiffs. The water-power is taxable in
Bow, where it is and has been used as appurtenant or incident to
the real estate. Boston Manyfacturing Co.v. Newton, 22 PPick. 22
Bellows Falls Co. v. Rockingham, 37 Vi. 622; Hilliard Taxation,
e. b, 5. 385 Winnipiseogee Lake Co. v. Gilford, 64 N. H. 887. If
it had been used on the Concord side, it would have been taxable
in Concord. If the plaintiffs should remove the present dam, and
build another thirty rods further down stream where the eastern
half would be in Pembroke and the western half in Bow, the water-
power would be taxable in Bow if used there, and in Pembroke if
used there.

H. &. Sargent, for the defendants. The land in Concord is
valuable because of its form and extent which give it a capacity
for hol(’hng3 water, and also from its situation which enables it to
receive a constant supply of water to be held and poured.out; and
the fact that the water is poured out in the town of Bow doos not
change the geographical situation of the land in Concord. The
capacity of the basin for receiving, holding, and pouring out a con-
stant supply of water is a quality of the land ; and the eastern half
of the basin, being in Concord, is taxable there. G. L., ¢. 54,
s. 115 Cocheco Manufacturing Co. v. Strafford, 51 N. H. 4556, 472 ;
Winnipiseogee Lake Co. v. Giiford, 64 N. H. 837.

Arrex, J. ¢ Real estate must be taxed in the town where it
is sitnated. . L., e 53, 8. 2; ¢ 54, s. 11. ¢ The words “land,”
“Jands,” or “real estate” shall include lands, tenements, and
hereditaments, and all rights thereto and interests therein.” G.
L,ed,620 . . . Waterpower, or rights in a reservoir of
water, are an interest in the land upon and by which they are
created, and by the express terms of the statute must be taxed in
the town where the land of which they are a part is situated.
Although they may be so [ar severed from that land and annexed
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to land situated in another town as to pass without special men-
tion in a conveyance of the latter, their geographical location is
not thereby changed.” Winnipiseogee Lake Co. v. Gilford, 64
N. H. 337, 348. Tn that case, the plaintiffs (eciting 22 Pick. 22,
and other authorities) seem to have contended that New Hamp-
shire water-power, when used with mills situated in Massachu-
setts, becomes annexed to those mills, and is taxable in Massachu-
setts (with the mills to which it is incident), and not in New
Hampshire. The decision established the opposite view, and left
no open question in this case. In Bellows Falls Co. v. Rocking-
ham, 87 Vt. 622, there was no question of taxability in different
towns.
The dam and the bed and banks of the river at Garvin’s falls
are a basin from which water may be drawn to turn a wheel in
Concord or in Bow, or to equalize the stream in Massachusetts by
equalizing it in New Hampshire. The capacity of the basin to
furnish water for such uses is evidence of its salable and taxable
value. Its value may largely depend on the quantity and head of
water constantly flowing throngh it. The pond is as high in Con-
cord as in Bow, and if the referees did not regard the canal in
Bow as a part of the water-power, it does not appear, except from
their estimate of values, that any of the elements of which the
water-power is composed are unequally divided by the thread of
the river which is the municipal boundary. As a site for a canal
and mill, the western side may be more valuable than the eastern.
Aside from the canal and the referees’ appraisal, the facts specifi-
cally found by them do not show that, in capacity to furnish
.power, the Concord portion of the basin is less valuable than the
other, or is worth less than $12,000 (the amount at which they
appraised it). There is no apparent error of law or fact in their
report. .
%f A, owning a farm in Bow and an adjoining farm in Dunbar-
ton, sells to B the Dunbarton farm and a perpetual right to carry
to it, in aqueduct pipes or otherwise, the water lowing from a spring
on the Bow farm, the easement thus created in Bow land, and in
_some legal sense, and for some legal purposes of title, annexed to
Dunbarton land, is in Bow, and is taxable in Bow to its owner.
If each farm, without the benefit or burden of the easement,
would be worth $2,000, and if the -easement is worth $100, and
the creation of it by deed and the annexation of it to the Dunbar-
ton farm.makes that farm (with the easement) worth $2,100, and
takes $100 from the value of the whole title of the Bow farm, the
Dunbarton farm is taxable to B in Dunbarton at $2,000, the ease-’
ment is taxable to him in Bow at $100, and the rest of the Bow
farm is taxable to A at $1,900. After the conveyance of the
interest in the Bow farm from A to B, giving B a right o carry
the water to the Dunbarton farm, and after he exercises that
right, there is as much water-producing real estate in Bow as
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there was before. Whether the water is carried in buckets or in
a canal, Bow is the town in which it is taken from the spring and
diverted from its natural course. B has no easement in his own
land. His right to carry the water from the common boundary of
the farms across his land in Dunbarton to his house and barn is
not an interest in Bow land. The easement begins at the spring
and ends at the boundary of the Bow farm. No alteration in the
value of the fountain, or in the place of ifs taxation, results from
the mere division of the title of the Bow farm or from the use
of the water in Dunbarton. If the easement were terminated
by a reconveyance, an increased demand for the water in adjoin-
ing towns might increase the value of the spring and of the Bow
land of which the spring is a part. If a town line ran through
the middle of the spring, and all the water was used on one side
of the line, the land in each town, including its capacity to furnish
water as well as ifis capacity to produce ecrops, would be taxable
on its own side of the line.

The statute of taxation applies the same geographical test to
springs and mill-ponds. When, for some purposes, in contempla-
tion of law, a right of way, a right to take water from a spring,
and a right to fill a natural or artificial pond or raise the water in
it above the natural level and to draw water from it (or from the
east or west half of it), are severed from the town in which they
exist and In which they must be exercised, and annexed to land in
another town, a change in the place of taxation fixed by statute
is not one of the purposes of the common-law severance and
annexation.

On the question of the place of taxation, the plaintiffs’ right to
sell the Bow part of their basin at Garvin’s falls, and with it an
easement in the Concord part of the same basin, is as immaterial
as a sale creating such an easement, and making such a division of
the title of the Concord part; and by electing to use the Concord
part of their water-power in Concord or in Bow, they cannot
determine in which town the power-producing capacity of their
Concord land shall be taxed. In other words, they cannot, by
any disposition of title or use of water, alter the statutory pro-
vision that real estate, including land and all rights thereto and
interests therein, shall be taxed in the town in which it is sito-
ated. The Concord part of the basin cannot be a power-produe-
ing reservoir in Bow. Whether used or not, the plaintiffs’ water-
power is an element of their salable and taxable land. The value
of the Bow bank of the river may be diminished by destroying the
canal. The value of the Concord bank may be increased by
building a mill and digging a canal upon it. After such changes
of value, and after a disuse of the water-power or a transfer of its
use {from the Bow to the Concord bank, the Bow part of the dam,
the Bow bank, the Bow portion of the bed of the river, including
their capacity for valuable use as a part of the basin, and the
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water-power furnished by that part, being in Bow, would be tax-
able in'that town as land.
Judgment on the report.

Brooeert, CARPENTER, and CHASE, JJ., did not sit: the
others concurred,

CRESSEY v. WALLACE § a., Ap’ts.

A testator is presumed to use technical words in their legal signification,
unless there is something in the context indicating that he used them in
a different sense.

The words “and to his heirs and assigns forever,” in a devise of realty,
without more, have a well settled construction that the premises to which
they apply are intended to be devised in fee-simple.

A devise of real estate to a married woman * to have and to hold . . to
her sole and separate use, free from the interference or control of her

" said husband, and to her heirs and assigns forever,” vests a title in fee-
simple in the devisee on the death of the testator, there being nothing in
the will showing that a fee was not intended.

In such case, upon the death of the devisee, intestate, her heirs take by
descent and not as purchasers, and the husband of the devisee, if he
survives her, is entitled to such share as she would . take in his estate if
she had survived him.

td

Syrra, J.  The defendants, heirs at law of Susan IF. Cressey,
_deceased, appeal from the decree of the probate court allowing
“the plaintiff, husband of the deceased, his distributive share in
her estate. The deceased derived all her estate from her mother,
Susan Moove, by virtue of the following clauses of her will :

“Secondly. I give and devise unto my daughter, Susan F.
Cressey, wife of William P. Cressey, all of my real estate with
the buildings thereon, with all the privileges thereto belonging,
to have and to hold the same to her, the said Susan I. Cressey,
[to hér] sole and separate use, free from the interference or con-
trol of her said husband, and to her heirs and assigns forever.

“ Thirdly. I give and bequeath and devise unto my daughter,
Susan F. Cressey, her heirs and assigns forever, all the rest, residue
and remainder of my estate, real, personal and mixed, wherever
found and however situated, to her sole and separate use, free
from the interference or control of her husband, hereby revoking
all former wills by me made.” . '

Mrs. Moore died .in 1880 and Mrs. Cressey in 1885. It is
agreed that the will was written by a person of experience in pro-
baté business, though not a lawyer. .

The defendants contend that the testatrix intended to devise a




