MOSELEY ». JENNESS.

June, 1891.]

A. P. Davis, S. Davis, and Bingham ¢ Mitchell, for the
defendants.

Albin ¢ Martin, for the plaintiff.

CARPENTER, J. The exceptions present no question of law.
Whether justice required that the trial should be stopped, and
whether, by reason of the proximity of the places, proof of the
state of the weather in one town had a tendency to show what it
was in the other, were questions of fact to be determined at the
trial term. Temple v. Sumner, Smith (N. H.) 226 ; State v. Howard,
17 N. H. 171, 186; Wentworth v. Jefferson, 60 N. H. 168 ; Norton
v. Wilbur, 5 Gray T; State v. Boston § Maine Ravlroad, 58 N. H.
410, 412; Amoskeag Mfy. Co. v. Head, 59 N. H. 832, 338; Zilton
v. Society, 60 N.H. 877, 884; Cook v. New Durham, 64 N. II.
419 ; Swmith v. Farle, 118 Mass. 631.

Bxceptions overruled.

BroparrT, J., did not sit: the others concurred.
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R
A decree of the probate court granting the creditor’s petition, in the case

of involuntary proceedings in insolvency under s. 7, ¢. 85, Laws 1885,

and appointing a messenger to take possession of the insolvent’s property,

does not avoid a chattel mortgage made by the insolvent within three

months before the filing of the creditor’s petition, but more than three

months before the date of the decree.®

TROVER, for two horses and other property. Facts agreed.
December 15, 1890, one Silver owned the property, and mortgaged
it to the plaintiffs to secure the payment of his promissory notes
for a greater amount than the value of the property, and given for
merchandise before that time sold and delivered to him by the
plaintiffs. The mortgage was recorded the same day. The notes
hiave not been paid. The defendant, a deputy sheriff, attached
‘the property Janunary 30, 1891, on writs in favor of certain cred-
itors of Silver, and has held possession ever since. February 21,
1891, Prescott filed his petition in the probate court, setting forth
that Silver was owing him more than 3300, and that Silver’s
property within the state was insuflicient to pay all his debts, and
praying that a messenger be appointed to take charge of the
property, and that Silver be ordered to execute an assignment and

*See Pub. St., ¢. 201, 5. 26.—REPORTER.
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" return a list of his creditors. At a hearing on the petition had by
order of the court, March 19, 1891, of which due notice was given,
-the prayer of the petition was granted, and the defendant was
appointed messenger to take charge of Silver’s property. The
defendant claims that by these proceedings the mortgage is made
void. ‘

Leach & Stevens, for the plaintiffs.
J. T. Bartlett, for the defendant.

CARPENTER, J. *“Whenever an assignment to the judge of
probate is made, as provided by section 1 of this act, .
all payments, pledges, mortgages, conveyances, sales, and transfers
made within three months next before said assignment . . .
shall be void . . .” Laws 1885, ¢. 85, s. 9. Whether this
provision applies in the case of involuntary proceedings under
section 7, and if it does whether the appointment of a messenger
is an assignment within the meaning of section 9, are questions not
necessary to be determined. The statute does.not provide that
the orders of the judge, appointing a messenger or requiring the
debtor to execute an assignment, shall relate back to the time of
filing the petition, or have effect from that date. "If, immediately
on the filing of the petition, and without notice to or a hearing of
the debtor, the judge could appoint a messenger, he did not do so.
The petition did not of itself operate as an assignment. Upon it no .
action was taken, and no order was made until March 19. Until
that day the debtor was not divested of his title to the property.
If the orders then made effected an assignment, the mortgage was
ot thereby avoided. It was not made within three months next
before the assignment.

Judgment for the plaintiffs.

BropGETT, J., did not sit: the others concurred.,

THEOBALD v. BURLEIGH.

‘Where the plaintiff’s failure completely to perform his contract is due
to the fault of the defendant, or to the act of the law without fault of
either party, he can recover what his services were reasonably worth,
and the defendant is not entitled to damages for the plaintiff’s non-
performance.

AssUMPsIT, for moving a building. Trial by the court. In June,
1890, the plaintiff contracted with the defendant to move a building




