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“Allen, provisionJ. The athat trustee writstatutory shall
served the defendant andbe trustee like a writ of summons”upon

L., 249,c. thes. and later that3), provision be(G. “process may” 1883,and noticeserved attested c.given duly copy (Lawsby 22),
onhave no the whether an attachment wasquestion madebearing

Morin,in this case an attested to one of theby giving twocopy
trustees. Where nothere is service of thepartnership writ on

trustee, service,but histhe waiver of there is no attachmentonly
as the defendant. A trustee canagainst waive his own but not

Sanborn,the defendant’s Nelson v. 64 N. H. 310. Morinrights.
cannot that Lucier nohad notice. Andobject whatever objection

Lucier,be itmade is settled amight by toby practice amounting
a that the firm is so farusage in law as ageneral regarded single
trustee, that, as the claimant,defendant and theagainst an attach­
ment was made the to Morin.by single givencopy

Trustees charged.

JJ.,Blodgett,Clark and did Chase, J.,not sit: dissented:
the others concurred.

Kelley.State v.

A variance between the description of a place stated in indictment,an as
ofmatter local and thedescription, trial,evidence on the is fatal.

indictment,An defendant,that thecharging at N. in the county H.,of
with force and arms did break and enter the of onedwelling-house C.

situate,”“there cannot be maintained if on the trial the evidence is
that the house inwas situate H. in the same county.

case,In such after the hasgrand been dismissed thejury defect cannot be
amendment; 13, 260,cured s.by and c. Laws,Gen. cannot be con-

strued to authorize of inamendments indictments matters of substance,
because it would conflict with art. 15 of the Bill of Bights.

Smith, J. The indictment defendant,that the on,alleges etc.,
“ at Nashua in the of aforesaid,county withHillsborough force

arms,and in the of the same did breakdaytime andday, enter
the of one Connelldwelling-house situate,thereMary with

etc.,intent,” and certain and chattelsstealing goods de-specially
scribed. The was,evidence on the trial that the house was situate
in Hudson in this The defendantcounty. thatobjected the
variance was fatal to the indictment.

There are certain crimes and offences which are not local in
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The in which are committedtheir nature. place theyparticular
sustained,need not or if the indictment bebe mayalleged, alleged

in,shows the offence was committed somethe evidencealthough
other the same and an assaultin county. larcenyplace Simple

it heldthis class of offences. wasare of Accordinglyexamples
207,v. that the defendantin Mass.Lavery,Commonwealth 101

Chelsea,was, committed inofconvicted simple larcenylawfully
that the was committedthe charged larcenyindictmentalthough

in in the same So in Commonwealtha in Boston county.building
386, it that the defendantTolliver,v. 8 was decided wasGray

Chelsea,inof an committed althoughconvicted assaultlawfully
to beenthe assault have committed inthe indictment charged

Boston.
121, an indictment for3 wasv. Denio stealingPeople Honeyman,

to have been committed inoffence wasbank notes. The charged
Clinton,The anda certain and vessel called lyingtow-boat

York in thethe of New ofin the first ward-of city countybeing
TheA count larceny. proofNew York. simpleseparate charged

third ward of thewas, in the Thethat the vessel was lying city.
statedsaid, where the vessel was aslaycourt The venueplace—“

; in andwas the ofand as the offence city countymerely proved
from that mentionedYn theYork, in a different wardNew though

indictment, was not fatal. It would have been other­the variance
committed in ahad been aswise if the charged dwelling-­larceny

it so; in But is not of ahouse for that is its nature local. orship
Slater, 401,5 Hillbooks cited in v. 'thisprovevessel. The People

distinction.”
local, thefor offence in its natureindictment an allega-In an

offence,of the ofis a theof necessarytion part descriptionplace
of from alarcenybe as laid. Casesand must building,proved

arson, and in a for theclose purposeentering being by nightburglary,
a and ingame, of nuisance aof burial-place,taking desecrating

Slater,this class. In v. 5 Hillare ofexamples Peoplehighway,
“401, with fire to anwas inhabitedthe charged settingprisoner

and in aof .one Peter situate certainLang, beingdwelling-house
ofin the sixth ward of the Newstreet called Broadway, city

that wasturned in the situatequtIt proof dwelling-houseYork.”
the The on the offifth ward of objection groundin the city.

taken,,the in thewell stated indict-placewas held beingvariance
and not as venueway of local merely.ment descriptionby

“■ matter vari­is stated as of local aa description,When place
the of it in the and the evi­ance between indictmentdescription

107,97, 108, 264;41, 3be Arch. Cr. Chit.fatal.” PI.dence will
291;365; Pose. Cr. Ev. 363. AnPL indictmentCr. L. Steph.

fire to a certain out-house situate in thethe parishsettingcharged
was it situatethe of N. The that wasin county proofof W.

P. in the same It was held that theofin the county.parish
taken,of variance was well and thaton the groundobjection
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was a of thethere local which shoulddescription given building
Woodward,as laid. Rex v. 1 323. Archibald,be Moodyproved

case,this material,in on issays, forcommenting parish—“The
as of the of burnt,it is stated local the housepart' description

referred to the words ‘there situate.’by There­being subsequent
beif the house be to infore, situate anotherproved theparish,

must be Arch. Pl. 263.defendant Cr. In anacquitted.” indict­
for ament desecrating publicwrongfully burying-ground particu­

bounds,described metes and it heldwas that it was notbylarly
that a ofsufficient to the lot described was aprove part public

the acts of werealthough complained committedburying-ground,
v.that Commonwealth 7 Allen 299.Wellington,upon part.

not,isIt to reconcile all thepossible authoritiesperhaps, upon
in But we think it bethe will found that thepoint question.

affirm stated,that where the isauthorities notgenerally asplace
but as of localvenue matter a variance betweendescription, the

theof it in indictment evidence on thedescription and.the trial
be fatal.will
was that the indictment shouldIt mentionnecessary the dwell-

for the offence the defendantcharged against consisteding-house,
itin and and therefrom.breaking entering stealing Whether it

into mention the town which it waswas necessary situate we do
decide; but the town beennot mentioned as a ofhaving thepart

theof and it todescription dwelling-house, impossible strikebeing
wholeout the averment without from the indictment thetaking

to the of theessential offence intended topart allegation be
it was that the whole should becharged, necessary description

as forth.setproved

to cure theThe state was allowed defect an amendment ofby
indictment, thethe and defendant Was theexcepted. defect

. .indictment .amendable? “No shall be .abated . .
addition;ordefect want of form orthrough any and courts

motion,. .. on order amendments in suchmay, case.”any
L., 2,724.260, 13; 1863,G. e. s. Laws a. In State v. 10 N. H.Squire,

558, the the accident,foreman of grand jury, through neglected
the The omissionto indictment. was discoveredsign during

after the had beenthe term dismissed andgrand jury before
for, court,He was sent came intotrial. and leave ofby

court affixed his to the bill. After verdictsignature of guilty,
in ofa motion arrest was Thejudgment granted. in thatopinion

“concludes these words: Ancase with indictment once found is
unalterable; or, amended,itif be can be done recommit-only by

to thement jury.”grand
314,Weare,In State v. 38 N. H. an amendment to a criminal

Bell,information was allowed. Mr. Justice for thespeaking
“court, informations,remarked as follows: Criminal which are not

offound the oath a be amendedupon may the courtjury, by
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trial;. before and the reason. at time for. any assigned
inbetween indictments and informations thisdifference respectthe

anis, are framed officerof thethat the latter originally by govern-
ofment, are the accusations a of menthe former numberwhile

toto decide evidence.”to andinquire according’sworn
Goodrich, N. H. the defendant wasv. 46 186.In State charged

a of oxen. The state moved toof amendthe larceny yokewith
the of the oxen.value The motionindictment insertingthe by
that the amendment wasthe matter ofdenied upon groundwas

substance.
416, ofv. N. H. the name the owner of theLyon, 47In State

ofin an indictment the same.larcenyomittedwas charginggoods
the owner’s name was refused becauseinsertingamendmentAn

substance.ofmatter
Blaisdell, 81,49 N. H. where commission ofv. the theIn State

was at a date to thecharged subsequentof findingburglarycrime
verdict,indictment, no was taken till after itand objectiontheof

ofmotion in arrest that the defect washeld on judgmentwas
verdict, the bethat indictment amended so asand mightbycured

the commissionof thetrue date of offence.the allegedto state
Jenkins, 375, it64 N. H. was held that an erroneousv.In State

of the inof an indictment which itin the yearcaptionstatement
but,for a motion to iffurnish itquash,doesnot groundwas found

defect, cured amendment.that it bymaybeabe
have their oaths thatin this case uponchargedThe jurygrand

theinto and defendant wasbroken entered bydwelling-housethe
which has not sub-an amendment beenin Nashua. Bysituate

thethem, which have not onand to responsibilitytheytomitted
assented,oaths, theyor in other are made toany way,theirof

of a situate inand entering dwelling-housethe breakingcharge
did not athat Connell ownconstat Mary dwelling-NonHudson.

in The mistake is not a defectwell as Hudson.asin Nashuahouse
of or Theaddition, a want form addition. wordsnororof form ”“ of form or addition whichnot wordsare merelysituatethere

but are words ofor'strictly descriptivebe proved,not provedneed
aconstitute material of itsand part description,dwelling-house,the

as alleged.be strictly provedshouldand
inadmissible, the is todefendant entitledbeingamendmentThe

trial.newa
sustained.Exceptions

the others concurred.J., not sit:Clark, did

for the defendant.Crawford,J. G.

Wallace,solicitor, for the state.M.R.


