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Ex'r,Chase, Ap't, v. Chase.

business,a in theDeclarations made course ofby ordinaryparty explanar
■ done,of act him inand some betory accompanying may bygiven

evidence.
to beEvidence that a consented taxed for hisparty poll competent uponis

the of domicile.question
the intention of a as anpersonWhen his domicile is tried inde-regarding

his arependent declarationsquestion, competent.
In a if the of is the real inprobate interest,recordappeal, plaintiff party

in anominally thealthough appearing representative defendantcapacity,
be tomay testify.admitted

aThe whether has a at aquestion person domicile is one ofgiven .place
fact, to be determined under instructions.proper

denied, when,for inA instructions is. if the formrequest properly given
the would fail torequested, jury understand the law necessaryclearly

for the of the facts.application

Appeal, the from a decree of the court.plaintiff,by probate
Chase,The is the ofdefendant widow Daniel and administratrix

of his estate in Massachusetts. The was ofa brother theplaintiff
deceased, Chellis,and is executor the willof of Sarah who was the
mother of Daniel and of the It was conceded that forplaintiff.

23, 1885,to the ofdomicile Daniel was inmany years prior May
Boston, Massachusetts; that on that he hiswent with wife today

death,inCornish this where he until hisremained Novem-county,
ber 3 of the same The contended that at theyear. time ofplaintiff

Cornish,•hisdecease his domicile was in and the defendant that it
Boston,was in and this was the in Theonly question controversy.

was,toissue submitted the “Was Daniel Chase at the timejury ”of his andeath last of in ?inhabitant Cornish this whichcounty
tbe inanswered thejury negative.

Emmons,The defendant read the of one whodeposition deposed
that when wentChase to New he understood he wentHampshire

visit;there to that he so understood him;because toldsoCha.se
and that hehe said should be back but did notshortly, say exactly
when.

The also Atwood,defendant read the of M.Ella whodeposition
Boston;that taxdeposed Chase a in shepaid that saw hispoll

bills, 1885,ofthat andpoll-tax that she heincluding thought
no tax realon estate in Boston.paid

Other witnesses called the defendant testified in substanceby
Chase,that understood from before and about the timethey he

Cornish,went to that he to health,went recover his and should
able;return when that he his health to inexpected theimprove

beand to able to return in the fall and incountry, someengage
business.light*
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witness, thea who testified thatalso called plain-The defendant
he hisher, death, that wifeDaniel’s andtestate told soon aftertiff’s

the evidence wasvisit. Allat Cornish on a foregoingwere
theto exception.received plaintiff’ssubject

testified, to andexception, special,The defendant subject general
went to for aher husband Cornish visitthat she andin substance,

to return to Boston infor no other intendingand purpose, fully
estate infall, she settled her husband’s Suffolkand that hadthe

of for SuffolktheA certificate of register probate countycounty.
administratrix, and of the final settlementasof her apjjointment

estate, in evidence. Thewas received plaintiffof her husband’s
The ofit was not thesignaturethat duly exemplified.objected

to bewas known to the judgeofficer presiding genuine.certifying
forother instructionsamong presentedThe requestsfollowing,

so far as were embodiedwere refusedthe except theyby plaintiff,
and the excepted:in those plaintiffgiven,

“ atresidences different seasons ofa has two the2. When party
he elects,be his domicile which himselfesteemedthat willyear,

hisdescribes, or deems to be home.”or
“ oftenof residence beAn intention may ingrafted5. permanent

a orundertaken for special fugi-an inhabitancy originallyupon
tive purpose.

“ a lives is to befacie, the where taken6. Prima personplace
until facts establish thehis domicile other contrary.as

“ a toof full his domi-rightage having7. changeEvery person
if removes to another withcile, it that he inten-follows anplace

residence, ithis becomestion to make it permanent instantaneously
his domicile.

to withIf a has removed another an“8. actually place,person
for timethere an indefinite and as aintention of remaining place

domicile, toit is deemed be his ofof fixed domicileplacepresent
entertain a intention to returnhe atmay floatingnotwithstanding

some future period.
“ residesmarried man’s is9. The where a familyplace generally
beto deemed his domicile.”

Chase should lived“18. It that Daniel have inis not necessary
voted, to there,or have been taxedto haveCornish enoughlong

‘ anbeen last inhabitant ofin should have Cornishorder that he
the of adeath.’ Whenever fact atat the time his being placeof

concur,his fromto there as homeand the intention remain that
aninstant he became inhabitant.”

observations,somethe after preliminaryThe to jury,charge
“ of isThe domicile aas follows: questionwas substantially

The of is thatdomicile a placemixed one of law and fact. person
fixed, intention ofis without presentin which his habitation any

it,orconstitute mustacquiretherefrom. To two thingsremoving
home;it theresidence, intention ofand the andmakingconcur—

remains, the toit anotheralthough party goeswhen once acquired
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for aplace to return.temporally purpose, In otherintending
words, a domicile is not untillost a new one is acquired.

“ It is conceded that Daniel Chase and foracquired many years
Boston,had his ordomicile home in and that about six months

state,before his decease he came to Cornish in this where he
until he died.remained at to his domicileBeing liberty change
to his inclination and theaccording is,materialpleasure, question

Did he abandon hisand lose domicile in Boston and acquire
in effect,another Cornish ? haveTo this his residence in Cor-

nish must have been with the intention of that town hismaking
home;fixed of abode or for if he did not intention,thisplace have

his in Cornish would bestay and wouldtemporary notmerely,
affect or the Boston domicilechange which he had previously

It therefore becomes toacquired. determine whatnecessary his
was;intention and this must be ascertainedactually fromby you

his acts and declarations have evidence,which in andappeared
the and circumstances of the case whichprobabilities have been

and to counsel. It ispresented argued you by exclusiveyour
evidence,to balance the theprovince weigh deter-probabilities,

witnesses,mine the of and draw andcredibility inferences conclu-
sions from the facts which find to beyou proved. Consequently,
in at a conclusion in this case mustarriving relyyou upon your-
selves, theto theevidence rules to whichapplying legal your
attention has been called.

be,Did Chase,“The first would seem to Daniel ininquiry May,
1885, to forCornish a and withgo the intenttemporary purpose

Boston,to return to or did not?he If find that hisyou pm-pose
return,in was not and that he did not intend togoing temporary,

home,but did intend to make hisCornish then his Boston domi-
lost, Cornish,cile hebecame a new one in and atacquired the

time of his death was an inhabitant of that town within the mean-
of the statute which the issue in this case ising upon framed.
if, hand,But on the other find he went to Cornish for theyou

hisof relatives and friends and hispurpose visiting benefiting
health, fall,and intended to return to Boston in the his purpose
and beabsence would and hismerely, Boston hometemporary

decease,remained his domicile hisuntil unless after tolegal going
Cornish he his intention and decided to make thatchanged place

decide,his he did so fromhome. If that time he would be an
Cornish;inhabitant of for whenever a inisperson any given place

home,and intends to remain there as his it makes him an inhab-
itant of until athat he new domicile in someacquiresplace
other locality.

“ To sum the matter in a few words: If find it to beup you
more thatthan otherwise Daniel Chase intended toprobable

home,hisabandon Boston and make Cornish will answer theyou
Yes; find,if do not sosubmitted to answerquestion you, you your

be,will No.”
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Baker,D. forand E. theVermont)Davis (of plaintiff.G. A.

Parker, defendant.for theH. W.I. andColby

in evidence his declarations inSmith, 1. A may giveJ. party
some act and are of thefavor, if respartthey accompanyhis own

Chase, Emmons,of testified to bydeclarations ap­Theyestce.
His intention in to Cornishthis rule.within goingto comepear

heof domicile. What said thereforeon the questionwas material
it towhether was remainto his permanent­as purpose,at the time

time, was admissible. HisBoston after a declara­toor to returnly
business,inmade the course ofordinaryto have beentions appear

toof his intention in Cornish. Sessionsgoingand are explanatory
Evans, 343;271; N.Little, v. 14 H. v.PlumerN. H. Tenneyv. 9

450; 199;Bennett,v. 3 Met. v.French, H. Kilburn Wilson22 N.
214.9 AllenTerry,

ina tax on real estate Bostonor not Chase2. paidWhether
in the isimmaterial, estate taxable where itreal being placeis

athat she saw BostonM. Atwood’sElla testimony, poll-situate.
residence,of have had some ten-his Bostontax bill at place may

for, a inhe was assessed and taxthat paid,to show polldency
he to taxed there forthat consented be hisfact pollBoston. The

the of his intention in toonin was evidence question regard1885
domicile. The thatas hisBoston permanent objectioncontinuing

evidence,ashave been the bestshould beingthe bill producedtax
trial.have been taken at thenot todoes appear
Palmer, Johnson,Glover,of andThe testimony Byrne,3.

of Chase of hisas to declarations explanatoryRaynesford,
Cornish,to, from, or at was competent.returning stayinggoing

tried, his declarationsan independentHis intention questionbeing
res or not.whether yestcewere competent,

testate,of the testified toThe declarations plaintiff’s4. by
Cobb, of aas admissionsP. wereMinerva competent party.

1889, c. 74)is made whether the statute5. A (Lawsquestion
from the notexcludes the defendant plaintiff havingtestifying,

is, whether there shall beTheelected to controversytestify.
on the estate of Danielin New Chase.administration Hampshire

in to the Chellis estate. TheThere is no controversy regard
themother had in Chase estate was thatinterest the ofplaintiff’s

it,of if it shall be determined thatheir to one fourth thepart
into be distributed administration Newestate throughought

Massachusetts,inif administered the widowbut takesHampshire;
to onethe is also heir fourthwhole. The depend-plaintiff part,

he had hisent the same If inpetitionedcontingency. per-upon
will,hisand not as of mother’s nosonal executor questioncapacity

toof the of the defendant could have arisen. Nom-right testify
ofsuit is for the histhis mother’s onerecoveryprosecutedinally,

fact,of his brother’s In the suit isfourth estate. for thepart
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of one half of that estate for his own benefit. Hisrecovery mother’s
sum,to him herwhole estate was. will. If therefore,given by any

share,be hershall distributed as it will be distributed to him. In
most forthe favorable the this isaspect plaintiff, onecontroversy

which each an statute,in has Inparty interest. theequal applying
is tohad the actual ofsituation the whether nomi­regard parties,
real,or thenal who in the record asparty appears an—whether

or isexecutor administrator or in hisprosecutingreally defending
or is in fact the real in interest.representative capacity, party

McDaniel, 480; Amazeen,v. 60 N. H. v.Drew 61 N. H.Marcy
131; McArdle, 354; Adams,Berry v. 62 N. v.H. Welch 63 N. H.

351;344, 552,v. 63 H.Clough, N. 556. As theEmery plaintiff
benefit,this in foris fact his thepersonalprosecuting appeal

admitted todefendant was property testify.
ofThe certificate ofthe of Suffolkregister wasprobate county

Adams,v.received. Welch ifBut itproperty supra. werequa
the authentication could benecessary, after verdict.completed

Valcour,v. 58 N. H.Roulo 347.
6. The whether a has a domicile or home aquestion atperson"

fact,one of tois be determined under instruc-placegiven proper
It involves an as to the oftions. acts the and theinquiry party,

which suchwith acts are done. Hisintention declarations as to
are not conclusive. bemayhis intention so inconsistentThey

towith reasonable be hisinterpretation acts that theany put upon
be that notinevitable conclusion were made inmay they good’

forfaith. The .second instructions was not for theserequest
Besides,oftrue, as matter law. it does notreasons thatappear

did,had a residence at Cornish. But if itChase summer it is
1885,his was inconceded that domicile Boston until and theMay,

was,tried not whether he had a choice between two resi-question
dences, he hadbut whether abandoned his Boston residence. The

therefore, law,if correct as of notmatter was called forrequest, by,
,facts.the

other instructions wereThe included in substance inrequested
isIt no cause forthose that notweregiven. exception they given

Besides, isin the there forrequested.language ground appre-
that if had been in inhension the naked form whichthey given

were and without comment orthey thepresented, explanation,
thatnot have clear of law of thethejury might got understanding

which for thecase was theof facts.necessary proper application

overruled.Exceptions

Blodgett, J., did sit:not the others concurred.


