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precedence. Coldwell v. Wentworth, 14 N. H. 481, 488; 2 Gr.
Ev., 5. 629. It being equitable that the whole debt should be paid,
it cannot be inequitable to extinguish first those items for which
the security is most precarious. Field v. Holland, 6 Cranch 8,
285 Stamford Bank v. Benedict, 15 Conn. 437, 448, 445. The
defendants being insolvent, the rule of equitable precedence would
apply the payment to the unsecured item that had become due
November 1, rather than to the earlier one that had been secured
by foreign attachment.

Judgment for the plaintiff.

SMITH, J., did not sit: the others concurred.

PresBY v. GRAND TRUNK RAILWAY.

In an action by a traveller on a highway against a railroad corporation for
injuries caused by the fright of the plaintiff’s horse by the noise made
by the defendants’ locomotive in blowing off steam while standing near
a grade crossing, evidence tending to show that the plaintiff’s horse
was frightened by the noise of escaping steam ; that no notice was given
of the approach of the train by ringing the bell, or by a flagman or gates
at the crossing; that the view of the train was obscured by box-cars on
a side track within the limits of the highway ; that a hand-car and sema-
phore post were standing within the limits of the highway ; and that the
planking at the crossing did not extend over a depression at a joint of
the rails, —is competent and sufficient to be submitted to the jury.

In such a case, the fact that the steam escaped through an automatic valve
such as is generally used by railroad companies, not under the control of
the defendants’ servants in charge of the locomotive, is not an answer to
the charge of negligence as matter of law.

Casm, for injuries on the highway crossing at North Stratford,
October 9, 1888, by reason of the defendants’ obstruction of the
crossing, defective crossing, escape of steam from a locomotive,
and uneglect in giving the warning signals required by statute.
The defendants’ track crosses the highway west of their stalion at
North Stratford at grade and at a right angle. The general direc-
tion of the highway is northeast and southwest, and of the defend-
ants’ track and road-bed southeast and northwest. Parallel with
the main track and seven fect southwesterly from it is a side track
extending across the highway and beyond in each direction. The
highway was laid out in 1855 three rods wide. A plank crossing
extends across both tracks twenty-four feet in width in the centre
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of the highway, a space thirteen feet in width on each side not being
covered with planks. A semaphore pole was set in the ground nine
and eight tenths feet northerly of the north rail of the main track,
and three feet easterly of the westerly line of the highway. At
the time of the accident a hand-car stood upon the ground a little
southeasterly from the semaphore pole, and within two feet of it,
and between the pole and the main track, left there by the defend-
ants’ section hands, who had been repairing the crossing until
with an hour or so of the time of the accident. There was a de-
pression in the road-bed between the rails of the main track about
three feet west of the westerly end of the plank crossing and ten
feet east of the westerly line of the highway. The depression was
caused by the way the ends of the rails are supported. Where the
rails come together, two ties or sleepers are placed across the road-
bed about three inches lower than the other sleepers and about
two feet apart. Underneath the rails is placed a piece of plank
about three feet long, three inches thick, and six to ten inches
wide, resting upon and spiked to the two sleepers above mentioned.
Upon this piece of plank and under the rails a thin iron plate is so
placed that the ends of the rails come together at the longitudinal
centre of the plate and plank, to which the rails are firmly spiked.
The track is thus constructed to render it elastic, and to prevent
injury to the ends of the rails. The place in the track where the
ends of the rails are thus joined is called a joint. The surface of
the road-bed between the two sleepers that support the ends of the
rails is about three inches below the surface of the road-bed be-
tween the other sleepers. The distance from the surface of the
ground to the top of the rail at the joints is usually about seven
and a half inches. Repairs were made at the crossing, and at
the first joint west of the plank crossing, on the day of and before
the accident. The plaintiff’s evidence tended to show that the
gravel was not all put back, so that the depression between the
sleepers at that place at the time of the accident was greater than
usual; but the defendants’ evidence was in conflict with this.
The accident to the plaintiff happened October 9, 1888, about 2
o’clock p. m. The train from Portland to Montreal, due at North
Stratford at 1:45 p. m., arrived about fifteen minutes late. The
express train from Montreal to Portland crossed the other train at
North Stratford. The plaintiff, travelling northerly in the high-
way, on a spring-board drawn by a horse, drove upon the crossing.
‘When his horse had crossed over the southerly or side track, and
had reached the main track, steam escaped from the pop-valve, so
called, of the defendants’ locomotive attached to the train which
had just arrived from Portland. The locomotive was standing a
few feet east of the crossing to enable passengers to leave and enter
the train. The valve through which the steam escaped was auto-
mamc, having been affixed to the dome of the engine and adjusted
at the defendants’ repair-shops according to their usual practice since
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1874, so that if there was a greater pressure than one hundred and
thirty-five pounds of steam at any time the cap or top of the valve
would rise and the steam would blow off. The defendants’ evidence
tended to show that no adjustment of the valve is so safe for em-
ployés, passengers, and the pubhc as this, and that such valves are
used by all railroad companies, although the pressure with some is
higher. The plaintiff introduced no evidence to contradict this.
The defendants’ servants operating the train had no control over
the valve, except by regulating the fire.

The plaintifi’s horse was frightened at the escape of steam,
sprang suddenly to the left, and ran across the track in a northerly
direction, the wheels on one side of the spring-board passing
through the depression mentidned in the road-bed, partially throw-
ing the plaintiff from his position upon the carriage-seat. The
horse and spring-board passed about three feet southwesterly of the
hand-car and semaphore post (without touching either), up the em-
bankment toward the river. The defendants’ bridge over the Con-
necticut river is about three hundred feet northwest of the crossing.
The plaintiff was thrown out and against another -semaphore post,
at a point about one third of the distance from the crossing to the
bridge, and injured. The horse ran upon the bridge a short dis-
tance, fell, and was permanently injured. The plaintitf’s evidence
tended to show that he was travelling with a suitable horse and
carriage, and the defendants introduced no evidence to the con-
trary. The defendants’ evidence tended to show that the locomo-
tive was suitable, and the plaintiff introduced no evidence to the
contrary, except that it appeared on the cross-examination of one
of the defendants’” witnesses that the tendency of the times is to
build heavier engines than this one, which had been in use fifteen
years, and that he had read of these large engines carrying more
than one hundred and thirty-five pounds’ pressure.

After the evidence was closed, the defendants moved that a
verdict be ordered for them. The motion was denied, and the
defendants excepted. The remaining exceptions are stated in
the opinion.

D. C. ¢ .J. W. Bemick and Parsons ¢ Madden, for the plaintiff.

Ossian Ray and Drew § Jordan, with whom was A. A. Strout
(of Maine), for the defendants.

CrArxk, J. To maintain his action the plainti{f mnst show that
his injury was caused by the defendants’ want of ordinary care.
He complains that the defendants were negligent in blowmg off
steam and thereby frightening his horse; in not giving notice of
the approach of the train by ringing the bell for a distance of
eighty rods before reaching the crossing; in leaving box-cars on
the side track, one of which was within the limits of the highway
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in such a position that the view of the train was obscured; in not
having a flagman or gates at the crossing; in placing a hand-car
and semaphore post in the highway; and in not extending the
planking at the highway crossing over the depression at the joint
of the vails, and thus leaving the crossing of insufficient width.
Having producéd evidence tending to establish the matters com-
plained of, the questions of the plaintiff’s care and of the defend-
ants’ negligence were properly submitted to the jury.

The motion that a verdict be ordered for the defendants was based
upon the claim that the escape of steam from the engine, being
regulated by an automatic valve such as is generally used by rail-
road companies, was involuntary, and could not be controlled by
the defendants’ servants, and therefore the defendants were not
chargeable with negligence on account of the noise of the escaping
steam ; and that the other alleged negligent acts and omissions were
too remote and immaterial.

The operation of the antomatic pop-valve was simply to allow
the steam to escape whenever the pressure exceeded one hundred
and thirty-five pounds. It did not in any way affect the quantity
of steam generated. The amount of steam produced was under
the control of the defendants’ servants in charge of the engine, and
the pressure upon the pop-valve depended upon the management
of the fire and the condition of the engine as to working steam or
standing still. The evidence was, that valves of a higher pressure
are sometimes used, and it could not be said as matter of law that
the valve upon the defendants’ engine was suitable. It was a
question of fact for the jury to determine, whether under the cir-
cumstances the defendants were guilty of negligence in causing the
fright of the plaintiff’s horse by the escaping steam; and in
determining this question it was material to inquire what precau-
tions the defendants used to warn travellers upon the highway of
the approach of the train, and what opportunity the plaintiff had
of knowing that the engine was standing near the crossing; and
for this purpose the evidence whether the bell was rung, whether
the box-cars obstructed the view of the train, and whether any
warning was given of the presence of the engine at the crossing,
was competent and material. So, also, the evidence as to the loca-
tion of the hand-car and semaphore post, and the depression in the
road-bed within the limits of the highway, and the width of the
planking at the crossing, was competent upon the question whether
the defendants were exercising ordinary care to guard against injury
to travellers whose horses might be frightened by the locomotive
and the noise of escaping steam, and upon the inquiry as to the
cause of the accident to the plaintiff. Gordon v. Railroad, 58
N. H. 396.

The testimony of Hinman, the highway surveyor, that he called
the attention of the defendants’ station agent to the depression
between the ties at the end of the planking on the crossing, that it
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was nine inches or more from the surface of the ground to the top
of the rail, was competent to show that the defendants had notice
of the condition of the crossing at that point before the accident.
Upon similar ground, the testimony of Potter and others that
engines standing at the station frequently blew off steam and
frightened horses was admissible to show the defendants’ knowl-
edge of that source of danger to travellers on the highway crossing,
which was a material fact to be considered in determining whether
the defendants exercised reasonable care to prevent injury from
that cause.

The evidence as to the practice of leaving cars on the side track in
such a position as to obstruct the view of a train at the station to
a traveller on the highway, as to ringing the bell and blowing
off steam, was admissible as tending to show what was done at the
time of the accident to the plaintiff. Hall v. Brown, 58 N, T. 93 ;
Parkinson v. Railroad, 61 N. H. 416. Although the pop-valve
was auntomatic, the quantity of steam was controlled by regulating
the fire, and the evidence of blowing off steam tended to show that
the pressure usually carried at that point was such that steam was
liable to escape through the valve while the train was standing at
the station.

Judgment on the verdict.

SmMitH, J., did not sit: the others concurred.

Cornixs ». NOYES & a.

A beer faucet, adapted for the illegal keeping and sale of intoxicating
liquors in the place searched, is liable to seizure under Gen. Laws, c. 255,
s. 1, ol iv.

TROVER, for a beer faucet. Facts found by the court, and deci-
sion for the defendants. The defendant Noyes seized the faucet
with other articles, by virtue of a search-warrant issned upon a
complaint made by the defendant Chamberlain, charging the plain-
tiff with illegally keeping for sale intoxicating liquors, ete., in the
place searched. The faucet was adapted to the illegal keeping and
sale of such liquors in that place. It was held under an order of
court when this action was commenced.

Ladd ¢ Fletcher, for the plaintiff.
Drew ¢ Jordan and J. 1. Williams, for the defendants.

CuaAsE, J. The beer faucet, being adapted for the illegal keep-
ing and sale of intoxicating liquors in the place searched, was liable
to seizure. G. L., ¢. 255, s. 1, cl. iv.

Faceptions overrul ed.

All concurred.
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