
June, v.PRESBY RAILWAY. 6151891.]

Wentworth, 431, 438;Caldwell v. 14 N. H. 2precedence. Gr.
Ev., s. 529. It that the whole debt should liebeing equitable paid,
it cannot be to first those items for whichinequitable extinguish
the is most Holland, 8,v.Field 6 Cranchsecurity precarious.
28; Benedict,v. 437, 443,Bank 15 Conn. 445. TheStamford

insolvent,defendants the rule of wouldbeing equitable precedence
the to the unsecured item that had become dueapply payment

1,November rather than to the earlier one that had been secured
attachment.by foreign

theJudgment plaintiff.for

J.,Smith, did not sit: the others concurred.

Presby Railway.v. Grand Trunk

In ail action a traveller on aby a railroadhighway against corporation for
caused theinjuries by fright of the horseplaintiff’s theby noise made

the defendants’hy inlocomotive off steamblowing while nearstanding
a grade evidencecrossing, to show that thetending plaintiff’s horse

steam;was frightened thehy noise of thatescaping no notice was given
theof ofapproach hell,the train theby or aringing orby flagman gates

at the -thatcrossing; the view of the train was obscured box-cars onby
sidea within thetrack limits of the that ahighway; hand-car and sema-

phore ;were within thestanding limits of thepost and that thehighway
at the did notplanking crossing extend over a depression at a ofjoint

rails,the —is andcompetent sufficient to be submitted to the jury.
case,In such a the fact that the steam anescaped through automatic valve

such as is usedgenerally by railroad companies, not under the control of
the defendants’ in locomotive,servants of thecharge is not an answer to

ofthe as matter ofcharge negligence law.

Case, for on theinjuries Stratford,at Northhighway crossing
9, 1888,October reason of the defendants’ obstructionby of the
defective of steam fromcrossing, locomotive,acrossing, escape

and in theneglect giving warning statute.signals required by
The defendants’ crossestrack west of their stationthe,highway at
North Stratford at and at a Thegrade direc-right angle. general
tion southwest,of the is northeast and and ofhighway the defend-
ants’ track and road-bed southeast and northwest. Parallel with
the main track and seven feet from it is a side tracksouthwesterly

across the and in eachextending direction.highway Thebeyond
was inlaid out 1855 three rodshighway wide. A plank crossing

extends across both tracks feet in width in the centretwenty-four
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feet in width on each side notthe a thirteenof space beinghighway,
wasA set in the ninecovered with pole groundplanks. semaphore

track,of the north of the maintenths feet railand eight northerly
linethree of the of the Atand feet westerly highway.easterly

a the athe time of the accident hand-ear littlestood upon ground
it,the and within two feet offrom semaphore pole,southeasterly

track,and left thebetween the the main there defend-and bypole
hands, who been the untilsection had crossingants’ repairing

of the the accident. There was a de-an hour or so time ofwith
in the rails of main track aboutthe road-bed between thepression

of andthe end the tenthree feet west of plank crossingwesterly
line waseast of the of the Thefeet highway. depressionwesterly

the ends the rails are Where thethe ofcaused supported.by way
thecome two ties or are across road-rails placedsleeperstogether,

the other andinches lower than aboutbed about three sleepers
rails is a offeet Underneath the placed planktwo apart. piece

thick, to tenthree three inches and six inchesabout feet long,
wide, to the two above mentioned.and sleepersspikedresting upon

sothis of and under the rails a iron isthin platepiece plankUpon
of the at thethat the ends rails come together longitudinalplaced

theof and to which rails are firmlycentre the plank, spiked.plate
elastic,it and totrack is thus constructed to render preventThe
into of the The the track where thethe ends rails. placeinjury

of the thus is called a The surface ofrails are joint.ends joined
that the ends of theroad-bed between the twothe supportsleepers

road-bedis three inches the surface of the be-rails about below
from the surface ofthe The distance thetween other sleepers.

isof the about sevento the rail at the joints usuallytopground
athalf made the and ata inches. wereand Repairs crossing,
on of and beforefirst of the thethe westjoint plank crossing, day

thattended to show theaccident. The evidencethe plaintiff’s
back, betweenthat the thewas not all soput depressiongravel
the the accident was thanat at time ofthat greatersleepers place

usual; with this.but was in conflictthe defendants’ evidence
9, 1888, about 2accident to the OctoberThe plaintiff happened

Montreal,from to due at Northm. The train Portlando’clockp.
m., late. Theat arrived about fifteen minutes1:45Stratford p.

trainto Portland crossed the other attrain from Montrealexpress
in theTheNorth Stratford. plaintiff, travelling northerly high-

horse,drawn a theon a drove uponby crossing.way, spring-board
track,side andhis crossed over the orhorse hadWhen southerly

track, from the soreached the main steamhad escaped pop-valve,
called, to the train whichof the defendants’ locomotive attached

The locomotive was aarrived from Portland.had standingjust
leave and entereast of the to enable tofew feet crossing passengers

the waswhich steam auto-train. The valve escapedthe through
matic, to dome of andbeen affixed the the adjustedenginehaving

to their usual sincethe defendants’ practiceat repair-shops according
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hundred and1874, than onea pressureso that if there was greater
at or of the valvetime the cap topof steam anythirty-five pounds

evidenceblow off. The defendants’steam wouldrise and thewould
is so for em-of the valve safenotended to show that adjustment

this, and such valves areas thatand the publicployes, passengers,
isthe with somealthough pressureused all railroadby companies,

no to contradict this.introduced evidenceThehigher. plaintiff
train no overthe had controlThe servants operatingdefendants’

the fire.valve,the except by regulating
steam,ofwas at thehorse escapeThe frightenedplaintiff’s

the inleft, and ran across track ato the northerlysprang suddenly
thedirection, the on one side ofwheels spring-board passing
road-bed,in the throw-the mentioned partiallythrough depression

the Thethe from his carriage-seat.position uponing plaintiff
feet of theabout threehorse and southwesterlyspring-board passed

(without either), the em-hand-ear and upsemaphore post touching
over the Con-the river. The defendants’bankment toward bridge

hundred feet of thenecticut river is three northwestabout crossing.
anotherThe thrown out and post,wasplaintiff against -semaphore

tothird of the distance from the theat a about one crossingpoint
shortand The horse ran the a dis-bridge, upon bridgeinjured.

tance, fell, evidenceTheinjured.and was plaintiff’spermanently
was with horsetended to that he a suitable andshow travelling

no evidence to theand the defendants introduced con-carriage,
to that the locomo-The defendants’ evidence tended showtrary.

tosuitable, the introduced no evidence thetive was and plaintiff
ofthat it on the cross-examination onecontrary, except appeared

the of the times is toof the defendants’ witnesses that tendency
one, which been usebuild heavier than this had in fifteenengines

he had read of these moreand that large engines carryingyears,
than one hundred and thirty-five pounds’ pressure.

closed,the was the defendants moved that aAfter evidence
denied,be them. The motion was andordered for theverdict

defendants The are stated inexceptionsexcepted. remaining
the opinion.

Madden,J. forD. and Parsons & theC. Remick plaintiff.W.&

Jordan, was A. A. Strouland Drew & with whomRayOssian
for the defendants.Maine),(of

Clark, showJ. To maintain his action the must thatplaintiff
the want of care.his was caused defendants’ ordinarybyinjury

inthe defendants were offHe that blowingnegligentcomplains
horse;his in ofnot noticesteam and givingthereby frightening

the bell for a distance ofof the trainthe by ringingapproach
inthe box-cars onbefore leavingrods reaching crossing;eighty

track, of within the limits of thethe side one which was highway
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in such a that the view ofposition obscured;the train was in not
a or at thehaving inflagman gates a hand-carcrossing; placing

and in thesemaphore post and in nothighway; theextending
at the over theplanking athighway crossing thedepression joint

rails,of the and thus the of insufficientleaving width.crossing
evidenceHaving produced to establish the matterstending com-

of, the of theplained questions care and of theplaintiff’s defend-
ants’ werenegligence submitted to theproperly jury.

The motion that a verdict be ordered for the defendants was based
the claim that the ofupon steam fromescape the engine, being

an automatic valve such as isregulated by used rail-generally by
road wascompanies, and could notinvoluntary, be controlled by

servants,the defendants’ and the defendants were nottherefore
with on accountchargeable of the ofnoise thenegligence escaping

steam; and that the other acts and omissionswerealleged negligent
too remote and immaterial.

The of the automatic wasoperation to allowpop-valve simply
the steám to whenever the exceededescape one hundredpressure
and It did not inthirty-five pounds. affect theany way quantity
of steam The amount of steamgenerated. was underproduced
the control of the defendants’ servants in of the andcharge engine,
the thepressure theupon pop-valve depended upon management
of the fire and the condition of the as to steam orengine working

was,still. The evidence thatstanding valves of a higher pressure
used,are sometimes itand could not be said as matter of law that

the valve the defendants’ wasupon suitable. It was aengine
of fact for determine,the toquestion whether under cir­thejury

cumstances the defendants were of in theguilty negligence causing
of the steam;fright horse theplaintiff’s and inby escaping

this it was material todetermining question whatinquire precau­
tions the defendants used to warn travellers the ofupon highway

train,the of the andapproach what the hadopportunity plaintiff
of that the wasknowing near the andengine standing crossing;
for this the evidence whether the bell waspurpose whetherrung,
the box-cars train,obstructed the view of the and whether any

was of thewarning of the at thegiven presence engine crossing,
So, also,was and material. thecompetent evidence as to the loca­

tion of the hand-car and and the in thesemaphore post, depression
road-bed within the limits of the and the width of thehighway,

at the wasplanking the whethercrossing, competent upon question
the defendants were exercising care toordinary guard against injury
to travellers whose horses be the locomotivemight frightened by

steam,and the noise of and the as to theescaping upon inquiry
cause of the accident to Railroad,the v. 58plaintiff. Gordon
N. H. 396.

The Hinman,of the he calledtestimony thatsurveyor,highway
the attention of the defendants’ station to the depressionagent
between the at the end of the iton the thatties planking crossing,
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theof the to topor from the surfacemore groundnine incheswas
the had noticerail, that defendantsto showwasof the competent

theat that before accident.of pointcondition the crossingof the
thatof and othersthe Pottersimilar testimonyground,Upon

off andsteamat the station blewfrequentlystandingengines
show the defendants’ knowl-was tohorses admissiblefrightened

onof to the crossing,travellers highwayof that source dangeredge
whetherbe consideredina material fact to determiningwhich was

fromcare toreasonabledefendants exercised preventthe injury
cause.that

the side track into cars onas the ofThe evidence leavingpractice
a at the station toas to the view of traina obstructsuch position

as the bell andthe to blowingtraveller ona highway, ringing
at thesteam, to show what was doneadmissible asoff was tending

Brown, ;58 H. 93to the Hall v. N.time of the accident plaintiff.
Railroad, N. 416. the61 H.Parkinson v. Although pop-valve

automatic, ofthe steam was controlledwas by regulatingquantity
lire, off steam tended to show thatand the evidenceofthe blowing

that wasat was such steamthe carried thatpressure usually point
the atto the valve while train wasliable standingescape through

the station.
on the verdict.Judgment

Smith, J., did not sit: the others concurred.

Noyes & a.v.Collins

faucet,beer ofA for the and saleadapted keeping intoxicatingillegal
searched, 255,in Laws,the is to seizure under Gen. c.liquors place liable

1,s. el. iv.

court,Trover, deci-for a beer found the andfaucet. Facts by
for seized the faucetsion the The defendantdefendants. Noyes

articles, awith issuedother virtue of' a search-warrant uponby
Chamberlain,made the thedefendantcomplaint charging plain-by

etc., in thetiff with for sale intoxicating liquors,illegally keeping
andThe was to thesearched. faucetplace adapted illegal keeping

ofsale of such in It was held under an orderthatliquors place.
court when this action was commenced.

Fletcher,Ladd & for the plaintiff.

Williams,Drew & I. for the defendants.Jordan and J.

Chase, faucet,TheJ. beer for the keep-being adapted illegal
and of searched,sale in the liablewasing liquors placeintoxicating

1,L., 255,to seizure. c. s. cl.G. iv.
overruled.Exceptions

All concurred.


