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of the totaken disclose the testatorpurpose providetogether
wife, hisand to brothers she shouldfor his whateveramply give

139,N.of her life. Kimball v. 65 H.not dispose Society,during
151.

Case,discharged.

Blodgett, J., not sit: thedid others concurred.

STRAFFORD.

WigginAdm’r, & a.Hall, v.
“A in a that estate shall descend and be distributedwill tbeprovision

follows,” arelations and sisters andnamingnearest as brothersamong
sister-in-law, each,for that the testatorwith the amount shows regarded

relations; andthe sister-in-law as his nearest a clauseamong subsequent
will, the shall bein the that the balance of estateproviding equally

relations, in thethe nearest entitles her to share division.divided among
of to named at the death oflegateesdefinite sums vestbequests'Specific

testator, not ofmade till the oralthoughthe deathpayable remarriage
testator’s widow.the

of after of thethe the death orsurplus remaining remarriageA bequest
“widow, relations,to be divided his ornearestequally amongtestator’s

bodies,of be theheirs their as then does not vest till deathliving,”the
remarriage of the widow.or

Equity,inBill for instructions. Hosea Clark diedasking
31,1869, 27,1861,a March andwill dated codi-December leaving

1869,23, were andcil thereto dated October which duly proved
codicil,this will andallowed. after making bequests,By sundry

“the ofand the rest and resi-improvementthe testator usegave” “wife,to to and andof liis estate his have to holddue enjoy
life,for and natural or until she shallthe same her marryduring

“that ofHe further at the decease” orprovided marriageagain.”
“ and near-his his estate shall descend be distributedwife among

follows, Clark,brother,as wit: —” To his Nelsonest relations to
dollars; brother, Clark, fifteen hun-hundred his Horacefive to

sister, Clark, dollars;dollars; his three hundredto Harrietdred
Witt, sister,sister, dollars; hishis two toto hundredMary

dollars; half-sister,to his Tre-one hundredRliuhama Wiggin,
Clark,Carruth, ; half-brother,dollars to hisfiftyphana George

dollar; sister-in-law, Itollins,P. two hundredto liisone Olive
“will then clause: Anddollars. His contains the following

is, direct, that,and I atfurther the decease of mywill herebymy
death,wife, shall after andor if she mysaid marry again my

Ishall to than the hereinamount more haveestate legacies given,
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the besurplus relations,shall divided nearestequally among my
or the heirs bodies,of their as then be share and shareliving,
alike.”

testator, 1891,The wife survived the and died in January,
without All of the above namedmarrying again. havelegacies
been one half of thepaid fifteen hundred dollarexcept legacy

Clark;to andHorace there is now more than fifteengiven thou-”“sand indollars thesurplus plaintiff’s, hands for distribution
Clark,under the last of will. Clark,clause the Nelson Horace

Clark, Witt,Harriet Rhuhama andMary Car-TrephanaWiggin,
testator,ruth all survived the but died before the death of his

children,All onewidow. but left who(Harriet Clark) are now
and are in thisdefendants action. Horace Clark left twoliving

him,children Cordelia Clark of thesurviving (one defendants)
14, 1890,and William H. Clark. William H. died leav-January

widow,a E.Lucinda Clark the(one of and noing defendants),
sisters,'children him. The hadtestator two Fanniesurviving

and Eliza who died theStimpson before date of his willRogers,
27, and lefteach children who(March 1861), are defendants.

Clark, half-brother,the died after the of the willGeorge making
and before the death of the testator. He left children Avhoare
now living.

The the ofasks direction the court.plaintiff

Sail,Joshua for the plaintiff.6r.

Beacham,Kivel, Brimblecorn,Foote andJohn CharlesWiggin,<f*
den, Groodrich,J. Rollins,Oscar A. B. S.Mar James M.W. Bur-

and John L. Rice forleigh, the defendants.(of Massachusetts),

Claek, the willJ. The of submittedparts for interpretation
theare the clauses for distribution of the estate at theproviding

termination of the interest of the testator’s wife. After sundry
“thethe testator use and ofbequests, improvement the restgives” “and his life,residue of his estate to wife her naturalduring or

until she shall and that at themarry provides decease oragain,”
“ shallof his wife his estate anddescend be distributedmarriage

follows, brother,nearest relations as to wit:—” To his Nel-among
Clark, brother,$500; to Clark, $1,500;son his Horace to his

sister, Clark, sister,; Witt,$300 to his $200;Harriet toMary
sister, $100; half-sister,his Rhuhama to hisWiggin, Trephana

half-brother,Carrutb, $50; Clark,his $1;to and to hisGeorge
Rollins,sister-in-law, $200;P. and ifOlive the estate shall

“thanamount to more the the shallsurplus belegacies given,
relations,divided nearest or the heirs ofmy theirequally among

bodies, as andthen be share share alike.” Theliving, language
will is norof the neither obscure The testator’s inten-ambiguous.

estate,that histion is to theplainly expressed, subject interest
wife,to his should be divided relations,his nearestamonggiven
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amounts, andnamed, surplusin of specified anyhe legacieswhom
his should then beor of wifeat the decease marriageremaining

thenrelations namedthe nearest living,,divided amongequally
indi-ishad deceased. Thereof who nothingand the issues any

relations,” in theused the words “nearestthat the testatorcating
as different personsof the surplus,clause embracingdisposing

inhim as nearest thenamed relations precedingfrom those by
there intendedTheclause, persons byin bequests.themaking

are named. Havingthe relations” specificallywords “nearest
relations, it is to assumednot behis nearestwho weredesignated

a in thethe with different intentiontestator used phrasethat the
isathe of will plainthe will. Wherenext clause of language
ison of testator to beintention the thepartand nounambiguous,

Cass,one v.Greenoughafter than the expressed.othersought
his sister-that the included64 N. 326. It is certain testatorH.

Eollins, as of hisin-law, a relative onebyOlive P. marriage,
relations, theof clause ofand a construction thenearest disposing

a it defeatthat from share of wouldwould excludesurplus her
in theHis expressedof the testator. intention asthe intention

ofwas, at orthat his estate the deceasewill marriageremaining
brothers, sis-two threehis be distributed hiswife amongshould

sister-in-law,half-brother, half-sister, his near-ters, and named as
relations, and aof the division-specified,est paymentby legacies

andinof the shares thesurplus among surviving legateesequal
the heirs of the or lineal deseendaixts—childx'enmeaningbodies —

dead,as the ofof such were lineal descendants deceased legatees
the of which wouldshare the the deceasedsurplustaking legatees
ifreceive living.

is as and fromA to be construed effectwill takingspeaking
testator, Itthe of the unless adeath intentioncontrary appears.
intention that his a portionwas the testator’s property, excepting

of, should be theotherwise distributeddisposed among legatees
named, to the of his wife the use of it hertosubject right during

widowhood, and onlife or the vestedspecific legacies immediately
tothe death of the testator. There was as theirno uncertainty

the until theof of It wasbequests. postponedright enjoyment
occur,of an certain to or ofevent deathhappening marriage—the

wife; estate, tothe testator’s and their interest was a vested which
at v.their were entitled their decease.representatives Crosby

303;Kennard,77;64 N. H. Kennard v. 63 N. H. BrownCrosby,
Brown, Clark,H. 281.44 N. The children who diedv. of George

testator,of and toafter the the will before the are entitledmaking
64the estate to their N. H.father. Goodwin v.bequeathed Colby,

401; Stats., 174,c. s. 12.Gen.
at thewill for the distribution of the surplus,The provides

widow,the “nearestdeath or of testator’s theamongmarriage
relations, bodies,or of their then Thethe heirs as be living.””“ then to is to-words refer the distributionbe time whenliving
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made,be and limit it to the issue of deceased nearestsurviving
relations. O'Brien 64 N.v. H. 332.O'Leary, Consequently
the is to be divided thesurplus nearest relationsamong surviving
named, and the issue of those deceased who survived the testator’s
widow, the children of those deceased substitution thetaking by

of theirplace parents.
The specific ofbequests, definite sumsbeing togifts legatees

named, vested on deaththe of the intestator. interestThe the
made,was as the distribution atsurplus was to be thecontingent,

widow,or ofdecease the testator’s the nearestmarriage among
relations named then and bodies,the heirs of the or linealliving,
descendants, of deceased nearest relations. These were toonly

inshare the ofdistribution the The relationssurplus. nearest
who died before the testator’s widow took in the surplus,nothing
but their children or if take the sharegrandchildren, any, they
would have been entitled to if had survived testator’sthey the

If survived,widow. all the had the would belegatees surplus
shares;intodivided and ifequal alleight the deceased legatees

have children or the is tosame divisionsurviving grandchildren,
made,be orchildren Ifgrandchildren taking per stirpes.—the

one of the' descendants,deceased nearest norelations left lineal
shares,the division will be into aseven the death rela-of nearest

tion without children or onesurviving bygrandchildren reducing
the innumber of shares the division and the sur-distribution of
plus.

Clark,H. Clark,As William the son of Horace did not survive
wife,the testator’s his is not inwidow entitled to share theany

estate;of the testator’ssurplus but inasmuch as the oflegacy
$1,500 to Horace Clark without limitation vested the death ofat

testator,the inhis interest the his will his sonpassed tobylegacy
Clark,widow,and and his son’s Lucinda E. is entitled todaughter,

her share ofdistributive her husband’s in the asinterest legacy,
of other of her husband.personal property

inThere is the will an that theintentionnothing indicating
testator,issue of Fannie and ElizaStimpson sisters of theRogers,

will,who before the ofdied the in the dis-should sharemaking
of estate.tribution the

ofNo collateral is thequestion representation presented upon
facts in the case.

Case discharged.

Chase, J., did not sit: the others concurred.


