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LAW & a. v. ALLEY & a.

In the absence of evidence whether a certain fund or piece of property in
the hands of an executor is capital, or indome, the presumption of fact
is that it is capital.

BinL 1IN EQurry, by the executors of the will of dward Cock-
ing, against his legatees, asking for instructions in the admin-
istration of the trust. By the will the testator makes sundry
bequests, among which are bequests to his wife and sons, by the
following provisions: “I also give and bequeath unto my said
wife, Alice, one half of the income of all my estate, both real and
personal, not including the homestead or what is or may be other-
wise disposed of. I also give and bequeath unto my said wife,
Alice, the sum of two hundred dollars a year to be paid annually
by my executors, out of the principal, as long as she shall live;
and, at the deccase of my said wife, I give and bequeath the
income of whatever remains of the principal unio my sons, Charles
R. Cocking and Edward LI. Cocking, in equal shaves, or to the
survivor of them.

“] give and bequeath unto my sons, Charles R. Cocking and
Edward . Cocking, in equal shares, or to the survivor of them,
the income of one half of my estate, both real and personal, not
including my homestead or whatever is or may be otherwise dis-
posed of, during their natural lives. T also give and bequeath to
my said sons the sum of two bhundred dollars a year to be paid
annually in equal shares by my executors, out of the principal,
during their natural lives, or to the survivor of them.” The tes-
tator disposes of the residue of his estate by the following provi-
sions: “ After the decease of my said wife, Alice, and of my said
sons, Charles R. Cocking and Hdward H. Cocking, if neither of
my said sons leave any child or children, what shall then remain
of my estate, whether real or personal, one half of the same, I
give, bequeath, and devise to Frederick W. Preston, son of William
Preston, deceased, and the remaining half 1 give, bequeath, and
devise to Edward J. Ackroyd, son of John J. Ackroyd, their heirs
and assigns forever; at the death of my said sons, a reasonable
sum shall be paid out of my estate to pay the [uneral expenses.”

Among the property coming to the possession of the executors
from the testator were thirty-five shares of the capital stock of
the Boston & Maine Railroad. After the plaintiffs became pos-
sessed of this stock, the Boston & Maine Railroad and the Kastern
Railroad Company made a contract (dated May 8, 1890), by
virtue of which, among other things, each stockholder of the
former corporation became entitled to receive one share of its
capital stock for every six and fourfifths shares of stock then
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owned by him, without paying anything therefor. At a later
date (June 24, 1891) the Boston & Maine Railroad increased its
capital stock in a way so that each stockholder became entitled to
subscribe, on or before July 28, 1891, for two shares of new stock
for every seven shares then held by him, to be paid for at par,
which rights of subscription were made salable and transferable.
By virtue of the contract between the Boston & Maine Railroad

-and the Eastern Railroad Company, above referred to, the plain-

tiffs received five shares of the capital stock of the Boston &
Maine Railroad without paying anything therefor, and also the
sum of twenty-five dollars and fifty cents for fractional rights
sold. The plaintiffs sold the rights to which they were entitled
by the votes of the corporation increasing its capital stock as
aforesaid, and received therefor the sum of five hundred and
ninety-five dollars. The widow and sons of the testator claim
that the stock and money thus received by the plaintiffs is in-
come, and should be divided to them as such, according to the
terms of the will. The plaintiffs ask that the court will advise
them whether said stock and money is to be treated as income, or
as principal; and what disposition they ought to make of the same.

Joshua. G- Hall, for the plaintiffs.

CrLARK, J. In Peirce v. Burroughs, 58 N. H. 802, it is said
that in the absence of all evidence on the question whether a
certain fund or piece of property in the hands of an executbor is
capital, or income, the presumption of fact is that it is capital.
The language of the court in that case is equally applicable to the
facts of the present case: “ There being no evidence that the right
to take new shares was property, or the proceeds of property
earned by the corporations, or that it was in any sense income or
profits, it is capital belonging to the remainder-men.”

Case discharged.

CHASE, J., did not sit: the others concurred.
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One who has contracted to do work for a fixed sum according to specifica-
tions, cannot recover additional compensation for a part of the work
which became useless and had to be done over on account of the giving
way of a temporary structure built according to the specifications, but
inadequate. ' .

A stipulation by the contractor “ that no claim or demand for extra labor .
or materials of any kind whatever shall be presented by him at any time




