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a fund or of inpiececertain propertythe absence of evidence whetherIn
income,or the of factcapital, presumptionhands of an executor isthe

it isis that capital.

Equity,in the will of Edward Cock-Bill the executors ofby
in thefor instructions admin-his legatees, askinging, against

trust. the will the testator makesof theistration By sundry
sons,to his wife and thewhich are bequests bybequests, among

“ I also and unto saidprovisions: mygive bequeathfollowing
Alice, estate, realwife, half of income of all both andone the my

what is bethe homestead or or other-not maypersonal, including
wife,I and unto saidof. alsowise disposed bequeath mygive

Alice, sum two hundred dollars a to bethe of paidyear annually
executors, live;as as shallout of the sheprincipal, longmyby

wife, Iand, at of said andthe decease thebequeathmy give
sons,the untoof whatever remains of Cluuiesprincipalincome my

shares,in or toand II. theequalR. Cocking Cocking,^Edward
of them.survivor

“ sons,unto Charles R. andI and my Cockingbequeathgive
shares, them,inId. or to the survivor ofequalEdward Cocking,
estate,income one half real and notpersonal,the of of bothmy

homestead or whatever is or be otherwise dis-mayincluding my
of, I alsotheir natural lives. and tobequeathposed during give

sum dollars a to besaid sons the of two hundredmy year paid
executors,in out of thesharesequalannually by my principal,

lives,their natural or to the survivor of them.” The tes-during
of his thetator the residue of estatedisposes by provi-following

“ wife, Alice, of: the of said and saidsions After decease my my
sons, R. and Edward H. ifCharles neither ofCocking Cocking,

children, whatsaid sons leave or shall then remainchildanymy
estate, same,whether or one half the Iof real ofmy personal,

Preston,and to of Williamdevise Frederick W. sonbequeath,give,
Preston, deceased, and half Ithe andbequeath,give,remaining

to J. son J. theirdevise Edward of John heirsAclcroyd, Ackroyd,
forever; sons,saidat the aand death of reasonableassigns my

shall out of estate to the funeralsum be paid my pay expenses.”
the to the of the executorsproperty possessionAmong coming

of thefrom the were shares stock ofcapitaltestator thirty-five
& Maine the becamethe Boston Railroad. After plaintiffs pos-

stock,of the & Railroad and thesessed this Boston Maine Eastern
8,a 1890),Railroad made contractCompany May(dated by

which, ofof other each stockholder thevirtue things,among
receive one share of itsbecame entitled toformer corporation

for and four-fifths of stock thenstock six shareseverycapital
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him, withoutowned by At atherefor.paying anything later
24,date the Boston & Maine(June Railroad1891) increased its
in a so thatstock each stockholdercapital way became toentitled

subscribe, 28, 1891,on or before for two shares ofJuly new stock
him,for then heldseven shares toevery be for atby paid par,

which of madesubscription were andrights salable transferable.
ofvirtue the contract between the Boston &By Maine Railroad

•and the Eastern Railroad to,above referred theCompany, plain-
tiffs ofreceived five shares the capital stock of the &Boston

therefor,Maine Railroad without and also thepaying anything
sum dollars andof centsfifty for fractionaltwenty-five rights
sold. The sold the toplaintiffs which werethey entitledrights

votes ofthe the itsby corporation capital stock asincreasing
aforesaid, and therefor the sumreceived of five hundred and

Thedollars. widow and sons ofninety-five the testator claim
that stock and thusthe receivedmoney the is in-by plaintiffs
come, such,shouldand be divided to them as to theaccording

the will. ask thatplaintiffsterms of The the court will advise
said and is tothem whether stock be as income,treatedmoney or

andas what disposition to make ofprincipa^ they theought same.'

Sail,Joshua■Gr. for the plaintiffs.

Clark, J. In 302,Peirce v. 58 N. H. it isBurroughs, said
allthat in the absence of onevidence the whether aquestion

fund or in ancertain of the hands ofpiece isproperty executor
income,or the of is that itfact iscapital, presumption capital.

inof that isThe the court case to theequally applicablelanguage
“:the nofacts of case There evidence thatpresent thebeing right

to take new shares was theor ofproceedsproperty, property
orearned the that it was inby corporations, sense incomeany or

it is to the remainder-men.”profits, capital belonging

Case discharged.

J.,Chase, thedid not others concurred.sit:

Leavitt v. Dover.

toto do work for a fixed sum according specifica-has contractedOne who
for a of the worktions, recover additional compensation partcannot

had of theand to be done over on account givingbecame uselesswhich
specifications,a built to the butaccordingstructuretemporaryofway

inadequate.
“ that claim or demand for extra laborthe nobyA stipulation contractor.

be at timepresentedwhatever shall by anyof kindanyor materials him


