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As the town did not become legally liable to pay for the ser-
vices under either an express or an implied contract, the imposition
of a tax upon its citizens for that purpose would be unauthorized
and illegal.

Decree for the plaintiffs.

SmiTH, J., did not sit: the others concurred.

Pimmax ». HopgE.

If two parties orally agree that one of them shall buy on joint account
certain land in which the other has an option, shall pay for it with his
own money and take a deed in his own name, that it shall not be sold
for less than a certain sum, and that the profits after a sale shall be
equally divided, the agreement for a division of the profits is valid, but
the agreement not to sell for less than a certain sum is invalid under the
statute of frauds; and if the one who has the title sells the land in good
faith, and with due diligence to obtain the best price he can, he is not
liable except for profits actually made.

Brun ix Equrry, alleging that the plaintiff bargained for 900
acres of land in Jackson at the price of $2 per acre; that the
plaintiff, not having the money to pay for the same, agreed with
the defendant that he should advance the purchase-money and
lake deeds of the land in his own name; that the land was con-
veyed to the defendant Octobexr 25, 1884, he paying the purchase-
money ($1,800) ; that it was agreed between the plaintiff and the
defendant that either might find a purchaser for said tracts, that
the tracts should not be sold or conveyed for a less sum than
$3.50 per acre by either without the consent of the other, and
that the profit accruing from the sale should be equally divided
. between them ; that the defendant, in violation of said agreement,
sold and conveyed said tracts April 16, 1887, and made, or ought
to have made, a profit of #1,850. The plaintiff prays for an
account of the profits, and for such further relief as may be just.

The defendant’s answer denies substantially all the plaintiff’s
allegations, and avers that the whole agreement, so far as there was
any, was oral and therefore void.

The plaintiff admits that his alleged agreement with the defend-
ant was not in writing.
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Fred B. Osgood and John B. Nash, for the plaintiff.

E. A. 4 C. B. Hibbard, for the defendant.

ALLEN, J. The alleged agreement between the plaintiff and
the defendant, that the land in question “should not be sold or
conveyed for a less sum than $3.50 per acre by either without the
consent of the other,” if valid, would have limited the defendant’s
power of sale of the land and so narrowed his title. As the agree-
ment was not in writing, and there are no allegations of facts that
might establish a.resulting or a constructive trust, it is invalid
under the statute of frauds. G. L., ¢. 185, ss. 12, 18.

The bill alleges that it was agreed by the parties *that the
profits accruing from the sale should be equally divided between
them.” This was an agreement for the disposition of the pro-
ceeds of the sale, did not in any way interfere with the defend-
ant’s control and disposition of the land, and would be valid,
though not in writing. Graves v. Graves, 46 N. H. 8238 ; Maha-
gan v. Mead, 63 N. H.180. There being no suggestion of bad
faith on the part of the defendant, or of want of due diligence,
or of his selling at less than the market value, the plaintiff can
recover only one half the actual profits made, if any.

Case discharged.

SmitH, J., did not sit: the others concurred.

MouLToN v. ADAMS & a.
ApaMs ». MOULTON.

‘Where there is no claim that an alleged trust in land was created by a
writing signed by the alleged trustee or by his attorney, or that it arose
by implication of law, evidence that the land was taxed to the alleged
trustee “for > the person claiming the trust is incompetent.

A set-off filed by a defendant in a writ of entry brought on a mortgage
title should be rejected, if the defendant has.no interest in the demanded

" premises.

The first suit is a bill in equity, by John B. Moulton against Fran-
cis P. Adams, and Susan P. Adams, administratrix of the estate
of Adam Brown, filed December 18, 1890. The plaintiff alleges
that certaid real estate conveyed by the plaintiff to Adam Brown
in 1874 was conveyed without consideration, and in trust, to be
reconveyed to the plaintiff; that Brown died November 27, 1880,




