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inThis result is not conflict with the doctrine of State v. Has­
“kell, 361,6 H. that theN. ofaffidavits are uotjurors admissible

terms,show,to in that they togeneral the verdictagreed solely
from the and thelaw evidence at trial.”thegiven The inquiry

is, how thehere not commissioners their oragreed upon report,
orwhat the motives inducements were which causedfinally

;Stevens,them Wheeler,to v. 4 N. H. 116­ v.agree (Tyler Page 5
N. H. B.91), but whether was against theprejudiced plaintiffs by

ofreason his conversation with S. The answer to this question
andoes not examination ofinvolve the grounds which theupon

of the commissioners was in factfinding based.
It claimed thatbe themight remarks of the ofselectman Pitts-

field orto in the of one or more ofpresence the commissioners
are to be as amade But ifby had aregarded party. he been

followit would not thatparty, shouldthe. be setreport aside..
fact;he- said is a disputedWhat of and thequestion court may

have found that it was intended as mere and waspleasantry,
as such.received

overruled.J&xeeptions

Blodgett Chase, JJ.,and did not sit: the others concurred.

Burleigh.Concord v.

A custom or to theusage termscontrary of a statute or ordi-express city
nance cannot be sustained.

The expensereasonable incurred a inby city from theremoving highway
an obstruction that makes it be ofimpassable personrecovered themay
who has caused the obstruction and refuses or to it.neglects remove

Assumpsit, for the of aexpense from abuildingremoving
street in Concord. foundFacts the court.by

7,1890,June the plaintiffs’ the defendant amayor gave written
license to move a street,wooden then situate onbuilding, Spring

to lotthe streets her on Marshall street. Onethrough ordinance
of the that “No shallcity person move or assist inprovided mov-

. . .ing street ... inany any thebuilding through
without first acity, fromwritten license the andobtaining .mayor

erect,aldermen.” Another ordinance forbade toany person
move, or wooden within ofenlarge any the thelimitsbuilding
fire without the consent of theprecinct, and aldermen.mayor
For the of Concordmany years have tomayors licensesgiven
move the streets of thebuildings through city without con-

aldermen,of orcurrence the butobjection by whether the
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is uot.their knowledgewith or withoutwas exercisedauthority
1890,12, which time theatand JuneJune 10found. Between

the fire precinct,withinstreet waslot on Marshalldefendant’s
of thethan licenseother thedefendant, without authoritythe

street, cov-substantiallyintothe Springmayor, moved building
could not pass.so that teamsit the sidewalksbetweenering

was1890, an12, of the injunctionon petition plaintiffs,June
the buildingfrom placingdefendanttheobtained restraining

andfrom thebe mayoruntil should procuredher lot leaveupon
was.leavedefendant’s petition,on thealdermen. Subsequently,

refused, a of the injunctiondissolutionand forher application
thewas plaintiffs'the granted,was denied. After injunction
and,the after herto remove building,the defendantrequested

denied, notifiedwas againto the injunctiondissolveapplication
it, unless she didinformed her thatto andher in removewriting

it,didShe not removeit at her expense.so would be removed
it to becausedand thereafter the plaintiffstwo or three days

fire therebythe incurringthe limits of precinct,moved beyond
tothe which seek recover.expense they

for theSargent, plaintiffs.Gr.Harry

se.Defendant, pro

Allen, theThe of the council toauthority city adoptJ.
effect, localordinances—in statutes —islegal unquestionable.

10,48, con­L., a. s. cl. The thevii. license withoutmayor’sG.
to movethe aldermen did not authorize the defendantcurrence of

aor streets. The fact that licensethe into thethroughbuilding
and acted uponalone had been customarilytheby mayor given

the terms-­as sufficient cannot avail her against expressauthority
;Steward, 60, 62­H.)of the ordinance. v. SmithFisher (N.

Hollis,529; N. H. 30.Allen,v. N. H. Scribner 4847Rogers v.
from uponwas the buildingThe defendant placingenjoined

firelot within limits of the precinct,,her lot because the was the
of anyand the ordinance forbade the erection or the placing

of the mayorwooden thereon without the permissionbuilding
Itand aldermen. was her to obtain theduty permissionrequired

lot, to itas moveto the her well asput building permissionupon
streets, the work ofthereto the before she uponenteredthrough

removal, at she moved it into Withoutor least before the street.
lawful she intomoved the thebuilding public highway.authority

teams, publicand a nuisance.It made the street wasimpassable by
a ofit it was destructionSo as remained there practicallylong

it andtoThe were bound law restorethe plaintiffs byhighway.
and for to do liable toit their so weremake passable, neglect

L., 74, s.G. c. 1. primarilyindictment and fine. were alsoThey
of thein to inliable travellerany consequencedamages injured



108 MERRILL v. DURRELL. [Merrimack,

L., 75,obstruction. G. c. s. 1. cities,Towns and boundbeing
law maintainby to and inkeep repair the within theirhighways

limits, therein,have a interest andproperty may recover damages
■of whoany person orwilfully ornegligently destroys theinjures

Co.,Hooksettways. v. Amoskeag 105;44 N. H. v. Gil­Laconia
man, 55 N. H. 31. found,the factsUpon the measure of the

to which thedamages areplaintiffs isentitled the reasonable cost
of street,to use andrestoring passable or,the in othermaking
words, of the The defendantremoving building. does not claim
that the sum the ischarged by plaintiffs unreasonable.

action,To the form of no has beenobjection taken. Whether
it oris is form,not the is aproper question not considered.
Peaslee 63v. N. H. 220.Dudley,

overruled.Exceptions

Carpenter,Blodgett, Chase, JJ.,and did not sit: the
others concurred.

Merrill v. Durrell.

land,the ofowner to appurtenantwhich is a ofAlthough overright way
north,land on the has been toadjoining accustomed use a of hispart

own land in connection with such land as a theadjoining passway,
the,words “with the use of on the north ofpassway said premises as

me,”by in his deed of anenjoyed undivided ininterest the land owned
him, refer toby land,the over theway andadjoining do not create a

ofright way over the common land.
land,A tenant in common of with an inexclusive right certain buildings

thereon, has no of necessity over the common land toway reach such
buildings.

Petition eor 1866,Partition. Facts Inagreed. April,
conveyedDavis to the whichRay ofpremises partition is sought,

the line of which was atnortherly one sixpoint only about feet
thereon,distant'from the dwelling-house with the“together right

of on theway north side and- the landacross now owned saidby
and not hereby conveyed, as heretofore used thegrantor by former

of the oroccupants premises hereby the to useconveyed, right
five feet of the land next of the andpart hereby conveyed,.north

street,from State so as ofleading directly either said wayslong
as amay be needed notpassway, twenty years,exceeding saving

the to me and to andmy heirs to determine whichright assigns
of said this his and shall beheirs enti-passways grantee, assigns,

totled use as aforesaid.” Under the andRay his succes-grant,
title,in until after the of twentysors expiration years, occupied


