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plaintiffs’ fence and wall, and incumbering the plaintiffs’ land
with brush. Facts found by the court.

The defendant bought the standing timber on a lot adjoining
the plaintiffs’ land, and made a contract with one Hazen to cut
the standing trees into lumber at an agreed price per thousand
feet. Hazen performed the contract, hiring and paying his men.
Beyond making the contract and paying the price agreed, the
defendant had nothing to do with cutting the timber. The de-
fendant took the Iumber from the lot. In felling the trees, some
of them fell upon and across the plaintiffs’ fence and wall, break-
ing some of the boards and throwing down some of the top stones
of the wall, and, in trimming them, some of the limbs were left on
the plaintiffs’ land. The defendant afterwards repaired the wall
and fence, and removed the most of the limbs and brush from the
plaintiffs’ land. The defendant does not own the land on which
the timber was cut.

The court found that the oak tree, for which the plaintiffs claim
damages, was not on the plaintiffs’ land, and, being of the opinion
that the defendant was not responsible for the injury to the plain-
tiffs’ wall, fence, and land by the acts of Hazen and his men in
cutting the lumber, found a verdict for the defendant; and the
plaintiffs excepted.

Thomas O. Enowlton, for the plaintiffs.
David A. Taggart, for the defendant.

SMITH, J. Hazen was a contractor, exercising an independent
employment, and selecting his own servants and workmen. He
was not an ordinary laborer, personally engaged in the cutting of
the trees, nor acting under control of the defendant. The inju-
ties of which the plaintiffs complain were not the natural result
of the work contracted to be done. The contract was to do an
act in itself lawful, and the authority conferred by the defendant
on Hazen was that of executing it in a lawful manner. The
maxim, respondeat superior, does not apply. Carter v. Berlin
Mzlls Co., 58 N. H. 52,

Judgment for the defendant.

CLARK, J., did not sit: the others concurred.

PETERBOROUGH SAVINGS BANK 9. HARTSHORN & a.

An agreement, made in good faith and for a valuable consideration, that
A shall have all the personal estate of B at B’s decease, after the pay-
ment of debts and charges, is valid, and gives to A an equitable right in
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the property, which right may be equitably assigned, even during the
life of B, and may be specifically enforced against B’s administrator
after the death of B.

An equitable assignment, made by an insolvent debtor more than three
months before the beginning of insolvency proceedings, for the purpose
of securing a creditor, is, in the absence of fraud, good against his
assignee in insolvency.

In a bill of interpleader, brought by a bank against the administrator of a
depositor, the assignee in insolvency of one who had an equitable assign-
ment from the depositor, to take effect on the depositor’s death, and one
to whom the equitable assignee had assigned a portion of the deposit as
security for a debt, it having been determined that the last assignee is
entitled to that portion of the deposit which was included in the assign-
ment, it is unnecessary that the money should pass to her through the
hands of the administrator, but the decree may be that the plaintiff pay
it directly to her.

Binn or INTERPLEADER, by the Peterborough Savings Bank
against W. H. Barnes, administrator of the estate of Daniel Pratt,
David E. Proctor, assignee in insolvency of the estate of John W.
Keyes and Ellen M. Hartshorn. TFacts agreed.

The bank holds a deposit in the name of Pratt, which it offers
to bring into court, or to pay, as the court may decree. In 18T1
Pratt gave Keyes a doed of certain land, containing the following
words alter the description: “And said John W. Keyes is to have
for the above consideration all my personal estate at my decease
after the payment of my just debts and personal charges.” The
deed was subscribed in the grantor’s presence by three credible
witnesses. If it can take effect as a will, it is to be considered as
duly proved and allowed. Keyes mortgaged to Pratt the same
land with a condition for Pratt’s support, which condition has
been duly performed. February 19, 1884, Keyes gave Hartshorn
his promissory note for $894.39, payable on demand, with interest
annually. June 18, 1884, he gave her a mortgage upon the above
mentioned land to secure said note, and December 4, 1889, being
then insolvent, he gave her an order upon the bank to pay to her,
or order, $600 “at the decease of Daniel Pratt, who has money
deposited in said Peterborough Savings Bank which comes into my
possession at his decease.” Hartshorn shortly afterwards notified
the bank of the order and of her claim. DPratt died January 12,
1890. Keyes made an assignment in insolvency March 12, 1890,
and Proctor is his assignee. Hartshorn proved her claim upon
the note, but subsequently applied for leave to withdraw her
proof, upon the ground that she had made a mistake in not dis-
closing her security, and also that she had supposed she must
prove her claim, whether secured or not. Such leave was granted,
after notice and hearing. There are no claims against Pratt’s
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estate, except the claim of Proctor, as assignee of Keyes, under
the above stated clause of the deed.

Frank G- Clarke, for the bank.
George B. French, for Hartshorn.
© David Cross, for Proctor and Barnes.

Bropgert, J. The contract between Pratt and Keyes as to
the personal property was made bona fide for a valuable considera-
tion, did not contravene public policy, might be performed within
a year, and was valid. Whatever may have been its operation in
respect to title and ownership, the contract gave Keyes an equi-
table right and interest in the property, at least; and that was
enough to enable him specifically to enforce the contract against
Pratt’s administrator. Having transferred a portion of his right
to Hartshorn to secure the payment of his indebtedness to her, as
he might properly and lawfully do (2 Sto. Eq. Jur. (12th ed.)
8. 1040 ¢; Cudworth v. Seott, 41 N. H. 456, 460), in a bill brought
by him against the administrator for specific performance, she
would be a necessary party, as plaintiff or defendant, and in either
case her right would be enforced by a decree providing that so
much of the bank deposit, not exceeding $600, be paid to her, as
might be necessary to satisfy her note.

What might be done in that proceeding may be done in this.
It is immaterial that the bank is plaintiff rather than Keyes, and
that Hartshorn is made a defendant rather than joined as a plain-
tiff.  Coz v. Leviston, 63 N. H. 283, 287. All the parties in inter-
est have interpleaded, and the rights of all can be protected and
determined. ¢ When jurisdiction in equity has once rightfully
attached, it will be made effectual for the purpose of complete
relief.” FBastman v. Savings Bank, 58 N. H. 421. ’

It is also immaterial whether the order operated as a legal
assignment or not. . It is enough that it gave Hartshorn an equi-
table right to the money. 2 Sto. Eq. Jur., supra. Being good as
against Keyes, it is, in the absence of fraud, equally good against
his assignee. , Assignees in bankruptcy take only such rights and
interests as the bankrupt had, and could himself claim and assert,
at the time of bankruptecy; and they are affected with all the
equities that would affect a bankrupt himself if he were asserting

" those . interests. Kittredge v. Warren, 14 N, H. 509, 532. Her

rights against the one are the same as against the other. To the
extent of her interest she is entitled to be subrogated to the
rights of both; and it would be mere useless circuity to decree
that the money of which she is certainly the equitable owner
should pass to her through the hands of the administrator.
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Tt is therefore adjudged and decreed, that the plointiff pay to the
defendant Hartshorn, from the deposit standing on its books in the
name of Daniel Pratt, the sum of $600 ; that the remainder of the
deposit be paid to the defendant administrator ; and that whatever
balance may remain in his hands, after the payment of debts and
expenses of administration, be paid to the defendant assignee.

SurrH, J., did not sit: the others concurred.

CAOUETTE v. YOUNG, ddm’z.

A judgment for a sum larger than the ad damnum in the writ is pot a
nullity, and eannot be questioned in an action bronght thereon; but a
continuance may be granted to enable the defendant to secure a reversal
of the judgment.

DEsT, upon a judgment rendered by the police court of Man-
chester against the defendant’s intestate, John C. Young, in his
lifetime. The writ is dated November 8, 1889. Plea, nul tiel
record. Facts found by the court.

The plaintiff called the clerk of the police court, who produced
the  docket and files of that court relating to the judgment set
forth in the declaration. The docket entry is as follows :

«1874
July 1% William C. Caouette v. Albert Juitress
409 alias Deroucier
John C. Young
Osgood
Default
Judg’t 34.58 debt
4.99 costs
89.677

In the writ William C. Caouette is deseribed as plaintiff, and
« Albert Juitress alias Albert Deroucier” as defendant. The
name of Hiram Young was originally inserted as trustee. The
name “ Hiram ” was erased and the name “ John C.” written over
it, and a corresponding change was made in the filing on the back
of the writ. It did not appear when these changes were made.
The officer’s return shows that service was made on John C.
Young by his leaving a copy at his abode May 29, 1874, at 2.40
p- m., and on Deroucier by his giving to him in hand a copy June
15, 1874.

The writ is dated May 28, 1874, and was made returnable on
the first Wednesday of July then next. The ad damnum is $13.
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